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*A. K. ROULHAC, Ex’r, v. WM. GARL BROWN. 
Order of Arrest—Ies Adjudicata. 


Upon refusal of a motion to vacate an order of arrest, the party at the 
next term makes a similar motion and upon the same grounds ;. Held, 
that the judge presiding at such next term properly declined to enter- 
tain it. It is res adjudicata, 


(Peebles vy. Foote, 83 N. C., 102; Sanderson v. Daily, 83 N.C., 67; Mabry 
v. Henry, Ib., 298; State y. Evans, 74 N. C., 324; Wilson vy. Lineberger, 
82 N. C., 412; Jones v. Thorne, 80 N. C., 72, cited and approved ) 


AppEAL from an order made at Fall Term, 1882, of Or- 
ANGE Superior Court, by Graves, J. 

This appeal presents but one question for consideration, 
and that is whether a motion to vacate an order of arrest 
can be entertained after a similar motion had been made in 








* RuFFIN, J., did not sit on the hearing of this case. 
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the progress of the cause, upon the same grounds, and re- 
fused. 

The action in which the motion was made was com- 
menced by summons on the Sth day of September, 1881, 
and a complaint was filed the same day. The plaintiff also 
obtained an order of arrest on the same day returnable be- 
fore the clerk of the saperio: court on the 4th dy of Octo- 
ber, 1881, which was duly executed, and on that day the 
defendant moved to vacate the order of arrest, and reduce 
the bail, which after being heard by the clerk was refused, 
and the defendant appealed to His Honor Judge Gudger, 
at fall term, 1881, of the superior court for said county, who 
heard all the matters involved in the motion upon the affi- 
davit of the plaintiff, the counter-affidavit of the defendant, 
and opposing affidavit offered by plaintiff; and, after argu- 
ment of counsel for both parties, sustained the decision of 
the clerk and refused to vacate the order of arrest or reduce 
the bail. 

The defendant thereupon prayed an appeal to this court, 
but afterwards withdrawing his appeal gave an undertaking 
with security acceptable to the plaintiff, filed a demurrer to 
the complaint, and the cause was continued to spring term, 
1882. At that term, the defendant appeared and was sur- 
rendered by his bail into the custody of the sheriff, with- 
drew his demurrer, and confessed judgment for the amount 
claimed in the complaint, which was duly entered. 

A motion was then made by the defendant’s counsel to 
discharge the defendant from custody, upon the ground that 
no allegations of fraud were set forth in the complaint. 

After argument of counsel His Honor dismissed the mo- 
tion, assigning as reasons for doing so, that it appeared from 
the order heretofore made, that a motion to vacate the order 
of arrest and reduce the amount of bail had been made at 
the preceding term, and denied by Judge Gudger, and that 
no appeal had been taken from said order, and that in the 
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affidavit apon which the order was made there was an al- 
legation of fraud in attempting to evade the performance of 
obligations, &c., by concealing property, and, also that the 
motion then made was similar in effect to a motion to vacate 
the order of arrest, and should have been made before judg- 
ment taken in the action. 


Mr. John W. Graham, for plaintiff. 
No counsel for defendant. 


AsHE, J., after stating the above. We are unable to discover 
any errorin the rulingof His Honor, or in the reasons assigned 
for his conclusion. The motion to discharge the defendant 
from custody was in effect a motion to vacate the order of 
arrest, which is the only means provided by which a de- 
fendant under arrest under such circumstances can obtain 
his deliverance, and that motion, as His Honor correctly 
held, can only be made before judgment, (C. C. P., § 174.) 
And the ground of the motion that there was no allegation 
of fraud in the complaint is untenable. It was not neces- 
sary that the complaint should contain any allegation of 
fraud. When the action is like this, for a simple money 
demand, the grounds for the arrest may be, and most usu- 
ally are, set forth in an affidavit by the plaintiff, or any 
other person, that a sufficient cause of action exists, “ and 
that the case is one of those mentioned in section one hun- 
dred and forty-nine.” C. C. P.,§151. Peebles v, Foote, 83 
N. C., 102. 

The motion to discharge the defendant from custody, be- 
ing in effect the same as the motion to vacate the order of 
arrest, the defendant was concluded from renewing that 
motion, even if it had been made before judgment. The 
decision upon the first motion was made by a court of com- 
petent jurisdiction upon a substantial right which was re- 
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viewable by appeal, but no appeal was taken, and must 
therefore govern this case as res adjudicata. 

There are many motions incidental to the progress of a 
cause, made to facilitate the trial, that may be made from 
time to time, the rulings upon which are not the subject of 
appeal; but when a motion is made involving, as in this 
case, a substantial right and is reviewable by appeal, but not 
appealed from, the decision must be as conclusive as a final 
judgment in the aetion. Sanderson vy. Daily, 83 N. C., 67; 
Mabry v. Henry, 83 N. C., 298. 

A case in point is State v. Evans, 74 N. C., 324, where a 
prisoner was put in jail for Jarceny, and the jury not being 
able to agree were discharged. The prisoner’s counsel 
thereupon moved for his discharge. The motion was re- 
fused, and at the next term a similar motion was made and 
allowed. On the appeal this court said: “So we have the 
conflicting rulings of two of the judges of the superior 
eourts in the very same case ; in fact, one judge reverses the 
lecision of the other judge. How is this unseemly conflict 
of opinion to be prevented? It can only be done by en- 
forcing the rule res adjudicata. See also 2 Taylor on Ev., 
§ 1513. Tothe same effect are the cases of Wilson v. Line- 
berger, 82 N. C., 412, and Jones v. Thorne, 80 N. C., 72. 

There is no error. Let this be certified to the superior 
eourt of Orange county. 

No error. Affirmed. 








(0. L. HALL v. L. GIBBS. 


Statute of Limitations. 


The presumption of payment of a bond arises after ten years from the 
time the right of action accrues. Rev. Code, ch. 65, §18. (The pro- 
visions of section 43 of the Code of Civil Procedure do not apply to 
this case.) 

(Hamlin v. Mebane, 1 Jones Eq., 18, cited and approved.) 





OCTOBER TERM, 1882. 





Crvit Action tried at Spring Term, 1882, of Carreret 
Superior Court, before Gilmer, J. 

This action is founded on a sealed note executed by de- 
fendant to plaintiff’s intestate on the 24th of January, 1866, 
payable two years after date, and upon which a credit of 
$85.46 was endorsed on the 14th of September, 1869. 

The defence set up was, that the bond was presumed to 
have been paid by lapse of time, and that it had in fact been 
paid to said intestate in goods. 

The action was commenced on the 20th of January, 1881. 

The plaintiff’s intestate died on the 17th of April, 1875, 
and there was no administration on the estate until the ap- 
pointment of the plaintiff on the 16th of December, 1880. 

On the trial the judge intimated that the bond was pre- 
sumed to be paid, and in deference to that opinion the 
plaintiff submitted to a nonsuit and appealed. 


Messrs. Green & Stevenson, for plaintiff. 
No eounsel for defendant. 


Asner, J. The opinion intimated by His Honor is cor- 
rect. The bond sued on matured on the 25th of January, 
1868, and the cause of action then having accrued to the 
plaintiff, the statate of presumptions in foree previous to the 
ratification of the Code of Civil Procedure is applicable. 
©. C. P., § 16. 

The action was uot brought until 20th of January, 1881, 
more than ten years after the right of action had accrued 
on this tend, and the presumption of its payment or satis- 
faction had arisen within that time. Rev. Cede, ch. 65, § 
18. (Act of 1826.) It is true this presumption may be re- 
butted, but there was no proof offered in rebuttal in this 
case. There was nothing shown on the trial to obstruct the 
running of the statute. The death of the plaintiff’s intes- 
tate, the obligee of the bond, could not have that effect. ‘ 
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the act of 1826, which provides for the presumption of pay- 
ment or satisfaction of bonds, &c., after ten years, there is 
no saving whatever. “It se2ms,” as Pearson, C. J., said in 
Hamlin v. Mebane, 1 Jones’ Eq., 18, “to have been intended 
emphatically as a statute of repose.” 

Nor was its course suspended by the death of the obligee 
before the expiration of the ten years after the right of 
action accrued under section 43 of the Code, for the pro- 
visions of that section only apply to the limitations pre- 
scribed in the Cude of Civil Procedure. 

No error. Affirmed. 








J. C. KENNEDY and others v. JAMES WHELLIAMS. 
Roads. 


A public highway is one under the control of and kept up by the public, 
and mf&st either be established in a regular proceeding for that purpose, 
or generally used by the public for tweuty years, or dedicated by the 
owner of the soil and accepted by the proper authorities of a eounty. 

(State y. Johnson, Phil., 140; State v. McDaniel, 8 Jones, 284; Boyden v. 
Achenbach, 79 N. C., 539; State y. Purify, 86 N.C., 681, eited and ap- 
proved.) 


Motion for an injunction to restrain the defendant from 
obstructing a road, heard at Spring Term, 1882, of Lenoir 
Superior Court, before Gilmer, J. 

The restraining order theretofore issued was continued 
until the final hearing of the action, and the defendant ap- 
pealed. 


Ne counsel for plaintiff. 
Messrs. Strong & Smedes, for defendant. 
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Rurrin, J. The plaintiffs, being the owners of certain 
public mills, complain that the defendant, by obstructing a 
certain public road: leading to the same, has dene them 
great damage in the way of loss of patronage, for which they 
seek to recover compensation of him ; and in the meantime, 
alleging that he intends to erect other obstructions, they ask 
for an irjunction restraining him from so doiug. 

The appeal is taken from an order at chambers granting 
the injunction prayed for. 

In his answer, the defendant denies that the road isa 
public highway, and insists that it has been hitherto used 
only by his permission, subject to be recalled at his pleasure. 

Much testimony, in the way of affidavits and counter- 
affidavits, was offered by the parties in support of their re- 
spective positions, but it is unnecessary that we should re- 
fei to it at all, since, in the vpinion of this court, the plain- 
tiffs must fail upon their own allegations and proofs. 

As alleged ia their pleadings and testified to by them- 
selves and their witnesses, the facts of the case are as fol- 
lows: 

Some six years before the institution of the action, the de- 
fendant, owning a tract of land in the vicinity of the plain- 
tiffs’ mills, agreed with them that if they would assist him 
in removing a certain barn and stable, he would give them 
and the public a right of way over his land, to lead from 
the Wilmington road, near by, to the mills, and thence out 
in another direction to the said Wilmington road. The 
plaintiffs rendered the assistance asked, and thereupon the 
defendant removed his fence and established it along the 
proposed new road, saying that it should be a public road, 
free to the plaintiffs and all persons going to and returning 
from the mills. As soon as thus opened, the public—that 
is to say, persons traveling—began to use the road, and have 
ever since continued to do so, though the county authorities 
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have not recognized it as a public road, or taken supervision 
of it. 

The plaintiffs rightly concede that they can lay no claim 
‘to the road in question as a private way over the land of the 
defendant, the right to use which belongs to them, Such 
an easement in lands cannot be the subject of a parol 
grant. 

The sole question then is—whether under the circum- 
stances of the case it has become a public highway, as knewn 
to our law, the obstruction of which is unlawful, and gives 
a right of action to the plaintiffs for any special damages 
they may have sustained thereby. 

According to the current of decisions in this court, there 
can be in this state no public highway, unless it be one, either 
established by the public authorities in a proceeding regu- 
larly constituted before the proper tribunal ; or one gener- 
ally used by the public, and over which the proper authori- 
ties have exerted contro] for the period of twenty years; or 
one dedicated to the publie by the owner of the soil, with 
the sanction of the authorities, and for the maintenance and 
reparation of which they are responsible. State v. Johnson, 
Phil., 140; State v. McDaniel, 8 Jones, 248 ; Boyden v. Achen- 
boch, 79 N. C., 5389; State v. Purify, 86 N. C., 681. 

To constitute ita publie highway, however originating, 
it must be a public charge, and must of necessity have an 
overseer and hands to work it; bridges erected when, needed, 
and kept in repair at the public expense. And hence the 
Jaw, in order to avoid an intolerable burden being thrown 
upon the public, will not permit every citizen, of his own 
head and according to his own ideas of necessity, to estab- 
lish a highway by a mere act of private dedication. 

Since there can be no‘pretence made that the officials of 
Lenoir county, whose duty it is te determine the wants of 
the people of that county, and who alone are capable of as- 
senting to the establishment of the road in question as a 
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public highway, have ever given it their sanction, either by 
formal acceptance or by assuming the control of it, it must 
necessarily follow that it cannot be such a thoroughfare as 
renders the defendant liable to the plaintiffs’ action, because 
of its obstruction. . 

It was therefore error in the judge to grant the order of 
injunction, and the same is reversed. 

Error. Reversed. 








ANDREW J. NORRIS v. THOMAS FOWLER. 
Evidence— Contract— Usage. 


The usage of one in conducting his own business, if known to the party 
dealing with him, is competent evidence of the terms of the coutract 
between them. 

(Vaughan v. R. R. Co., 63 N. C., 11, cited and approved ) 


Civit AcTION tried, on appeal from a justice’s judgment, 
at Fall Term, 1880, of Harnetr Superior Court, before 
Avery, J. 

Appeal by plaintiff. 


Messrs. T. H. Sutton and Hinsdale & Devereux, for plaintiff. 
No counsel for defendant. 


Rurrin, J. A single exception disposes of this case. The 
plaintiff sues to recover forty-five dollars, the value of a bale 
of cotton burnt while in the defendant’s cotton gin, or press, 
and seeks to hold the defendant liable as an insurer, and 
also for negligence. 

As a witness on behalf of himself the plaintiff testified 





IN THE SUPREME COURT. 





NORRIS vt. FOWLER. 


that he carried his cotton to defendant’s gin in November, 
1879, to be ginned and packed, and that the gin was run by 
a steam engine, which was also the motive power for a saw 
mill, and that he lost 1180 pounds of his cotton worth $45. 

He. further testified that the defendant afterwards told 
him that his cotton had been ginned and had been put in 
the press, but was not pressed, and was burned while in that 
condition with the gin house. 

For the purpose of fixing upon the defendant a liability 
as an insurer, the plaintiff tendered several witnesses to 
prove that the defendant, while ginning cotton for them, 
had declared that he held himself responsible for all cotton 
taken to his gin, until it left the press—the plaintiff also 
proposing to show that these declarations were made known 
to him before he took his cotton to the defendant’s gin. 
Upon objection on the part of the defeadant, the court ex- 
cluded the evidence, and the plaintiff excepted. 

The testimony offered consisted of the plaintiff’s own 
declarations, and if pertinent must certainly be competent. 
It tended to show his general usage, or habit of trade, and 
thus afforded some evidence of the terms of his contract with 
the plaintiff. His manner of dealing with others being a 
fact, or circumstance, from which the extent and purport of 
his agreement in this instance may be made out, and con- 
sequently the evidence with regard to it was pertinent. 

In the notes to Wigglesworth v. Dallison, 1 Smith’s Lead- 
ing Cases, 300, the principle is stated : “The usage of an in- 
dividual in his own business as to the manner of performing 
it, and the like, if known to the party dealing with him, is* 
competent to show that the contract was on those terms.” 

So again in 2 Greenl. on Ev., § 251, it is said that the 
usage, or habit of trade or conduct of an individual which 
is known to the person who deals with him, may be given 
in evidence to prove what was the contract between them. 

It was upon the strength of these authorities that this 
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court held in Vaughan v. R. R. Co., 63 N. C., 11, that it was 
proper to receive evidence of the custom of the defendant as 
to weighing and marking goods delivered for shipment, as 
bearing upon the question, whether it had received the cot- 
ton in controversy or not; and that case goes far beyond 
the present, in that, there, the defendant sought to free itself 
of responsibility by making proof of its own custom, and 
was permitted to do so. 

The case is clearly distinguishable from Adams vy. Oller- 
back, 15 How., 538, since there, the evidence as to the usage 
was offered, not as here, to establish the terms of an uncer- 
tain contract, but with a view to modify a contract already 
ascertained. 

In our opinion therefore the testimony tendered was im- 
properly excluded, and there must be a venire de novo. 

Error. Venire de novo. 








B. R. MOORE v. W. P. ROBERTS, Auditor. 
Solicitors—Salaries and Fees. 


The solicitor of the criminal court.of New Hanover county has no claim 
upon the state for such compensation as is allowed the district solici- 
tors under Bat. Rev., ch. 105, §13. The act establishing said court 
puts the burden of sustaining the same upon the county, — 


APPLICATION for mandamus, heard at Fali Term, 1881, of 
New Hanover Superior Court, before Shipp, J. 

Under the act of 1876-7, ch. 242, establishing the crim- 
inal court of New Hanover county, the plaintiff was elected 
solicitor of that court, and entered upon the duties of his 
office at the first term, held in April, 1877, and has since 
continued in the discharge of such duties. 
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In his complaint he alleges that as such solicitor he is en- 
titled to receive from the state treasury the sum of twenty 
dollars for his attendance upon the court at its said April 
term, and that with a view to receive the same he has pro- 
cured the certificate of the clerk as to such attendance, and 
filed it with the defendant, who is the state’s auditor, and 
requested of him that he should audit the claim and issue 
a warrant therefor upon the treasurer of the state, which 
however he refuses to do, and therefore it is he prays for a 
mandamus. 

The defendant demurs to the complaint upon the ground 
that the plaintiff is entitled to no such compensation from 
the state for his services as solicitor under the provisions of 
said act or any other law of the state, and judge sustained 
the demurrer, and thereupon the plaintiff appealed. 


No counsel in this court for plaintiff. 
Attorney General for the defendant. 


Rurrin, J. The terms of the statute referred to leave no 
room to doubt the correctness of His Honor’s ruling with 
reference to the plaintiff’s demand. The ninth section, 
after providing for the election of a solicitor to prosecute in 
behalf of the state in said court, declares that he shall “ re- 
ceive the same fees as are now allowed by law to the solici- 
tors of the several judicial circuits, and in addition thereto 
shall be paid an annual salary of five hundred dollars to be 
paid quarterly by the county treasurer of the county of 
New Hanover, upon the certificate of the clerk,” &c. The 
provision made by law for the compensation of the several 
district solicitors is,— 

1. Twenty dollars for each term of the superior court 
they may attend, to be paid by the public treasurer of the 
state upon the presentation of the proper certificate; and, 

2. “In addition to the above general compensation,” certain 
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fees to be taxed in the costs against the party convicted. 
See Bat. Rev., ch. 105, § 13, and acts of 1873-4, ch. 170. 

The line therefore between the general compensation of the 
district solicitors which they are to receive from the state, 
and the fees which they are entitled to have taxed against 
the convicted offenders, is distinctly drawn, and a law which 
confers upon the plaintiff the right to receive the latter 
only, cannot by any legitimate rule of construction be so 
interpreted as to inelude the former. 

Besides this, from the tenor of the whole aet of 1876-’7, 
it is perfectly manifest that the legislature intended that 
no part of the expense of maintaining the criminal court of 
New Hanover county should fall upon the state treasury, 
but that the whole burden should rest upon the treasury of 
the county, except so far as it might be relieved by the fees 
paid by the individuals for services rendered; and this in- 
tention extended alike to the compensation provided for the 
sheriff, the clerk, the judge and the solicitor. 

As written, the statute provided for the court in question 
two sorts of remuneration for his services, and two sources 
from which it should be drawn, and no more—a salary of 
\ five hundred dollars, to be paid from the county treasury, 
and fees to be paid by the defendants on the docket whom 
he might convict; and because the legislature, afterwards, 
by the act of 1879, ch. 330, saw fit to take away the salaried 
portion of his compensation, and leave him entirely de- 
pendant upon the fees collected in the costs, it cannot have 
the effect to change the construction of the original act, so 
as ‘o confer upon the plaintiff a claim-upon the state, and 
hence it is, that the judgment in the court below, sustain- 
ing the demurrer of the defendant, is correct and must be 
afirmed. 

No error. A ftirmed. 
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ELLINGTON, ROYSTER & CO. v. J. J. WICKER. 


Exeusable Neglect under Section 133 of the Code. 


Distinction drawn between omiszions of an attorney and personal inat- 
tention of a suitor, in an application for relief from a judgment—ap- 
proving Wynne v. Prairie, 86 N. C., 73. 


(Wynne vy. Prairie, 86 N. C., 73; Depriest vy. Patterson, 85 N. C., 376, 
cited and approved.) 


Motion under section 133 of the Code, to set aside judg- 
ment, heard at January Term, 1882, of Wake Superior 
Court, before Gilmer, J. 

The plaintiffs appealed. 


Messrs. Mason & Devereux, for plaintiffs. 
Messrs. Strong & Smedes, for defendant. 


SmitH, C.J. The plaintiffs bring their action upon the 
official bond of defendant, Wicker, former sheriff of Moore 
county, against him and the other defendants, his sureties, 
to recover damages alleged to have been sustained by his 
neglect, and the penal sum of $500, incurred for a false re- 
turn. The summons was issued returnable to fall term of 
Wake superior court, 1881, which began on the 8th day of 
August, previous to which the complaint had been filed in 
the clerk’s office, and the process was duly returned with 
service accepted by the principal defendant and some of the 
sureties, and was not served upon others misnamed. On 
the 4th day of August, the counsel in Moore county em- 
ployed by Wicker to defend the suit, addressed a letter :o 
the plaintiffs’ counsel at Raleigh, asking for further time to 
answer, and the latter, in their letter in reply, consented to 
an extension of the time asked until the first of November. 
if the misnamed defendants would also agree to accept ser- 
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vice of the summons. On August 8th Wicker applied to 
his counsel to know if it was necessary for him to attend 
Wake superior court, and was told by them that it was 
needless for him to go, as they had received a letter from 
plaintiffs’ counsel giving time until November Ist for put- 
ting in the answer. . 

On the Jast day of the term, which continued for three 
weeks, no appearance being entered for the defendants, the 
plaintiffs obtained leave to withdraw their complaint and 
file one in amendment, wherein the claim for officiai neg- 
lect is abandoned, and the recovery of the penal sum 
for the false return is alone demanded. Upon filing 
the amended complaint the plaintiffs moved for and ob- 
tained judgment final for the said penalty against the de- 
fendants upon whom service had -been made, and, correct- 
ing the names of the others, had entered an order for the 
issue of process against them. Wicker made some effort to 
procure the acknowledgment of service from them, but dis- 
continued, on noticing in the newspaper that judgment iad 
been rendered in the cause. At the next term thereafter, 
pursuant to notice, the said Wicker made application to the 
judge to set aside the judgmenton the ground of surprise 
and excusable neglect, upon the bearing of which and the 
accompanying affidavits at January term, 1882, the court 
found the facts as above set cut, and adjudged that upon 
the defendants putting in their answer on or before the 
second Monday of the next term, which was held in Feb- 
ruary, as of fall term, 1881, the judgment be set aside and 
annulled with costs. From this ruling the plaintiffs ap- 
pealed on the ground that, 

1. The defendant, Wicker, was voluntarily absent and in 
personal default; and that, 

2. The condition on which the indulgence was granted 
was not fulfilled ; and they further insist 
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3. The judgment if set aside at all should only be set 
aside as to the defendant Wicker. 

These propositions are also pressed in the argument be- 
fore us for a reversal of the judgment. 

The cases referred to in the argument for the appellant, 
terminating in Wynne v. Prairie, 86 N.C, 78, recognize the 
distinction between the omissiuns of a retained attorney, 
and the personal inattention and negligence of the party 
himself, in an application for relief from a judgment within 
the purview of section 133 of the Code ; and it is quite man- 
ifest if there is neglect, excusable or not, in the present case, 
it must be attributed to the former rather than to the latter. 
It does not appear from the findings of fact, by which alone 
we are governed, and not by the affidavits needlessly ap- 
pended to the case and sent up, that the terms of the con- 
ceded indulgence were communicated to Wicker, when he 
made enquiry of his attorney whether he should go to 
Raleigh to attend to his case. On the contrary their advice 
to him was, they had a letter from one of plaintiffs’ counsel 
allowing time for the answer and his presence there during 
the time was not required. Surely his absence upon this 
information was excusable and the judgment entered up a 
surprise within the meaning of the statute, and no culpable 
default can be imputed to him. Nor are we prepared to 
say from the response to the application for further time 
that it must bear the strict interpretation put upon it in the 
appellant’s argument, which requires the acknowledgment 
of service to be made and the summons thus endorsed re- 
turned during the term, since the proposed indulgence sus- 
pends all further action in the cause, and the service ac- 
knowledged and the filing of the process at any time before 
answer put in, would secure to the plaintiffs all the ad- 
vantages to be derived from its being done during the term 
of the court. 

If indeed the delay be considered as accorded to all the 
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defendants, an answer from all would be a waiver of pro- 
cess, and if confined to those on whom it was served, their 
omission to answer within the time would entitle the plain- 
tiffs to the judgment which was entered up, and hence no 
inconvenience from the delay would accrue to them. 

But the case presents another aspect similar to that in 
Wynne v. Prairie. The complaint first filed and withdrawn 
alleged two causes of action, in one of which the jury was 
required to assess the damages, and upon a complaint in 
that form, the plaintiffs were not entitled to a final judg- 
ment by default for want of an answer for that cause of 
action, whicb standing alone would warrant it under the 
practice. Depriest v. Patterson, 85 N. C., 376. The change 
in the complaint was made on the last day of the term, and 
that substituted, and followed by different consequences, not 
in fact put in during the first three days of the term. Acts 
1870-71, ch. 42,§ 3. This fact gives increased force to the 
present application, since while the legal relation of the 
amendment to the beginning of the term is admitted, it is 
a substantial departure from the act which requires its 
earlier filing, and really gives no time to the defendants to 
put in an answer or demurrer, to which it may in its 
amended form be deemed subject. 

It is suggested that the application shows no meritorious 
grounds in its support, and hence should not be enter- 
tained. Without adverting to the fact that the plaintiffs 
have abandoned all claim to actual damages resulting from 
the official misconduct of the sheriff, the enforcement of 
mere penalties when no injury has accrued is one of strict 
legal right and not entitled to special favor. 

It is urged that the rescission of the judgment should be 
confined to the defendant Wicker alone, as there has been 
an inexcusable inattention in the other defendants. The 
sureties we think may well repose confidence in the sheriff 
for whose default they are liable, to defend the action for all, 

9 . 
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and it is this very omission for which we think no inex- 
cusable neglect can be charged. It would be a singular re- 
sult if the judgment were to stand against the sureties and 
they made liable for a penalty which the final trial should 
show had never been incurred by their principal, when the 
statute provides that “the bond shall be liable for all fines 
and amercements imposed on him,” (the sheriff). If he is 
not subject to the fine, how can the sureties be, since their 
liability is collateral and dependent? But this suggestion 
is made merely to support.the ruling of the court in setting 
aside the judgment as to all the defendants, and without 
intending to express any opinion on the point. 

We concur in the ruling of His Honor and affirm the 
judgment. Let this be certified. . 

No error. Affirmed. 








JOHNSON, CLARK & CO. v. MAXWELL & BUTLER. 
s 
Verification of Pleadings—Right to open and conclude. 


1. A verification to a complaint, made by an agent or attorney of a non- 
resident, to the effect that the claim sued on is in writing and in his 
possession for collection—giving facts in his personal knowledge and 
sources of other information—meets the substantial requirements of 
section 117 of the Code. 

2. The right to open and conclude the argument is with the plaintiff, 
where there are several issues and he is called on to sustain only one of 
them. 


3. No appeal lies from an order granting or refusing a continuance. 


Civii AcTION tried at Fall Term, 1881, of MecKLENBURG 
Superior Court, before Avery, J. 
Verdict for plaintiffs, judgment, appeal by defendants. 
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Messrs. Jones & Johnston, for plaintiffs. 
Messrs. Hoke & Hoke and. T. M. Pittman, for defendants. 


Smitu,C. J. The action is instituted to recover of the de- 
fendants the aggregate amount due on the several promis- 
sory notes described in the complaint, with interest since 
their maturity, given on September Ist, 1876, as is alleged 
in the settlement of a pre-existing indebtedness, then in 
suit, and to obtain further time for payment. 

The defendants admit the indebtedness, as charged, and 
set up three counter-claims for damages sustained by a 
breach of contract of the plaintiffs, to wit: 

1. In selling sewing machines within certain territory as- 
signed to the defendant, Maxwell, their agent in the busi- 
ness, under an agreement that he should have.the exclusive 
right of vending them therein. 

2. In failing to advertise the agency of said Maxwell in 
the advertisement of their own business in said territory. 

3. In neglecting to reimburse their said agent for moneys 
expended in replacing defective and worn out parts of the 
machinery, as stipulated in the several contracts of sale to 
be replaced by the plaintiffs on certain conditions to the re- 
spective vendees. 

To these several counter-claims the plaintiffs put in a rep- 
lication of denial, and say that any such claims or causes 
of action existing prior to September, 1876, were included 
in the adjustment then made, the balance of which is rep- 
resented in the several notes in suit. 

I. The first exception appearing on the record is taken 
to the refusal of the court to grant a continuance upon the 
grounds stated in the affidavit submitted, and compelling 
a trial. ' 

The cause had been depending since 1877, and at spring 
term, 1881, had been continued on an affidavit for defend- 
ants for the absence of some or all of the witnesses, and for 
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causes similar to those now assigned in support of the mo- 
tion. For this and other reasons deemed sufficient by the 
court, the defendants were ruied into trial. We refer to 
this exception, not pressed here as a reviewable error, only 
to say that in the light of repeated decisions, and with the 
law well settled, we are unable to understand why it should 
be the subject matter of appeal. We deem it entirely use- 
less to make references on the point. 

II. The defendants were overruled in their demand for 
judgment for their counter-claim, on the ground of the in- 
sufficiency of the verification of the replication made to 
their sworn answer. 

The affidavit, essentially the same as that annexed to the 
complaint and to which no exception was taken, is as fol- 
lows: 

“R. Barringer makes oath that the plaintiffs are all non- 
residents; that he is both agent and attorney for them in 
this county and state; that the claims sued on are all in 
writing and in his possession for collection; that most of the 
facts involved are in his personal knowledge, or derived from 
correspondence with the plaintiffs, and from frequent in- 
terviews for them with defendant, Maxwell; and that the 
same are true except those stated on information and belief, 
and as to those, he believes them true.” (Sworn and sub- 
scribed by R. Barringer, before the clerk.) 

The affidavit is in our opinion a substantial compliance 
with the requirements of the Code. §117. It declares that 
the claims sued on are in writing and are in possession of 
affiant as the plaintiffs’ agent and attorney for collection ; 
that most of the facts are within his personal knowledge, 
and that the sources of his information are communications 
from his principals and interviews with the debtor; and 
that the plaintiffs do not reside in the state. This seems to 
fulfil the conditions prescribed when the verifying oath is 
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made by the agent. A verification not as full and explicit 
was held sufficient in Wheeler v. Chesby, 14 Abbott, 442. 

III. The remaining exception is to the refusal of the 
judge to allow the defeidants’ counsel to open and conclude 
the argument before the jury, after the third counter-claim 
had been withdrawn. Two issues were submitted to the 
jury: 

1. Was there a settlement between plaintiffs and defend- 
ant in September, 1876, and did the defendant on said set- 
tlement execute a release of all claims against the plaintiffs 
on his part, arising prior to that date? 

2. What damages, if any, is the defendant entitled to re- 
cover by reason of any breaches of contract on the part of 
the plaintiffs after September 2d, 1876? 

The defendant admitted that the release mentioned in 
the first issue was executed, and the jury responded to the 
inquiry of damages that the defendant was entitled to none. 

The controversy involved in the last issue seems to arise 
out of the plaintiffs’ allegation in the replication, that all 
the counter-claims were concluded in the settlement and ex- 
tinguished by the release, while the defendant insisted there 
were claims outside of and subsequent to the release. The 
burden then rested on the plaintiffs to give the comprehen- 
sive scope to their defence, against the defendant’s demands 
that the release extended to all. Such seems to have been 
the view of the controversy taken by the court, and on 
which the ruling was made. 

It may admit of some doubt on which party the affirma- 
tive devolved, but as ordinarily the plaintiff opens and con- 
cludes, the scale in such case must incline to support the 
general rule which accords the privilege to the plaintiff. 
When there are several issues, if the plaintiff is called on to 
maintain a single one, and the defendant the others, the 
right is accorded to the former. Aside from the fact that 
the first issue was an affirmative resting on the plaintiffs, 
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the second seems to be double, and virtually to include two 
affirmative propositions—first, that the release covered all 
the claims, and secondly, that it did not cover such as ac- 
erued subsequently. We therefofe sustain the ruling of 
His Honor. 

It is to be regretted that a matter of practice, in reference 
to the conduct of the discussion and the order of argument, 
should have been allowed to be assigned as error in law for 
a supervising appellate jurisdiction, and not left to the 
sound discretion of the presiding judge in the court of 
trial. But the adjudications have settled the matter other- 
wise, and we do not feel at liberty to disturb the line of de- 
cisions hitherto made hy the court. There is no error. 

No error. Affirmed. 








BANK (COMMERCIAL NATIONAL OF CHARLOTTE) v. HUTCH- 
ISON & HUTCHISON. 


Verification of Pleadings— Corporations. 


A verification to a complaint made by an officer of a corporation, need 
not set forth “his knowledge or the grounds of his belief on the sub- 
ject, and the reasons why it was not made by the party.’’ A corpora- 
tion acts only through its officers and agents, and such verification is 
the verifieation of the corporation itself. 


(Alspaugh v. Winstead, 79 N. C., 526, eited and approved.) 


Civit Action tried at Fall Term, 1882, of MecKLENBURG 
Superior Court, before Graves, J. 

The only question presented in this case is as to the suffi- 
ciency of the verification of the complaint. It is as follows: 
“R. M. White maketh oath that the plaintiff is a corpora- 
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tion duly organized under the laws of the United States ; 
that he is an officer thereof, to-wit, the president; and that 
the facts herein set forth of his own knowledge are irue, 
those otherwise stated he believes to be true.” (Signed by 
R. M. White, and sworn to and subscribed before the clerk 
on the 3]st of August, 1882.) 

The defendant, D. P. Hutchison, filed an unverified an- 
swer, and at fall term, 1882, the plaintiff moved for judg- 
ment upon the complaint, as for want of an answer, which 
the court granted ; and therefore the defendants excepted, 
insisting that the verification of the complaint was not in 
compliance with section 117 of the Code, and so dispensed 
with a verification of the answer. 


Messrs. Bynum & Grier, for plaintiff. 
Messrs. Burwell & Walker and Wilson & Son, for defendants. 


Rurrin, J. In Alspaugh v. Winstead, 79 N.C., 526, the 
form of the verification used was almost identical with that 
made use of in this case. No substantial difference can be 
perceived between the two. And in matters so purely tech- 
nical, the court will not be astute in looking for distinctions. 
That then is an authority for sustaining the ruling in the 
court below, provided the complaint and verification had 
been the party’sown. 

But it is further objected here, that the verification is by 
an officer of the plaintiff company, and that it should go 
further and set forth “his. knowledge or the grounds of 
his belief on the subject, and the reasons why it was not 
made by the party,” as required by section 117 of the Code. 

The answer to this is, that the statute imposes no such 
condition upon those who verify as the officers of a cor- 
poration. It is only agents and attorneys that are required, 
when swearing to the pleadings for their principals or clients, 
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to disclose their knowledge and its sources, and explain why 
the verification is not made by the party in person. 

A corporation can take no oath, and can therefore make 
no verification ; and it would be idle for its officer to ex- 
plain why it has not done so. It can act orly through its 
officers and other agents, and it is only by a fiction, because 
of their actual knowledge, that it can be said to know any- 
thing. When such an officer swears that he has knowledge 
of the facts set forth in the complaint and that they are 
truly stated therein, he has done all, it would seem, that can 
be done, and certainly all that need to be done. 

The provisions of the New York Code in regard to this 
matter are the same with ours, and it is there held that the 
verification of pleadings by an officer of a corporation is 
the verification of the corporation itself, and need not state 
the defendant’s grounds of belief or sources of information. 
1 Whit. Prac., 604, and cases cited; Vorhees Code, 311. 

To require any verification at all to the answer of a cor- 
poration, is a great advance upon the practice of courts of 
equity, where it was well settled that a corporation aggre- 
gate made its answer, not as in common cases under oath, 
but under its common seal. Angell & Ames on Corp., § 665. 
No error. Affirmed. 


































J. B. REYNOLDS and another v. J. C. SMATHERS and others. 






Amendmeni— Pleading— Counterclaim. 


1, An amendment which includes a ehange of plaintiffs is allowable, and 
the defendant’s demurrer was properly overruled. 








2. A complaint without verification is not subject to a motion to dismiss; 
its effect is to dispense with the oath in support of any subsequent 
pleading. 
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3. An answer setting up a counterclaim, but which fails to show that the 
same subsisted between the parties when the action was begun, or 
that it arose out of, or was connected with the subject of the plaintiff's 
action, is demurrable. 


(Bullard v. Johnson, 65 N. C., 436; State v. Cauble, 70 N. C., 62; March 
v. Verble,79 N. C., 19; Cheatham v. Crews, 81 N. C., 343; Gilchrist v. 
Kitchen, 86 N. C., 20, cited and approved.) 


Civit AcTIon tried at Spring Term, 1882, of MeckLen- 
BURG Superior Court, before Gudger, J. 

S. C. Burchard, one of the plaintiffs, pursuant to the 
summons issued against the defendants, filed his complaint 
and alleged an assignment to him by the partnership firm 
of Smathers & Forbis of a claim held by them against the 
defendants, for goods sold and delivered, in the sum of 
. $253.30, (the particulars being set out in an exhibit) and 
payable at sixty days from November 8, 1878, no part of 
which has been paid. 

The defendant, J. C. Smathers, answering for himself and 
co defendants, denies the averments of the complaint, as to 
the plaintiff’s right as assignee, and, upon information and 
belief, says that the whole stock of merchandize, including 
the accounts, notes and other property of said firm were as- 
signed and conveyed to-one J. B. Reynolds, or some one to 
them unknown, in trust to secure creditors, and the trust, 
as they are informed and believe, remains undischarged. 

Thereupon at July term, 1881, the amended-complaint, 
filed by leave of court, substituted the said J. B. Reynolds 
as plaintiff, and as thus changed, reiterated the allegations 
contained in the first complaint. 

The defendant demurred tothe amended complaint, as- 
signing grounds as follows: 

1. The facts contained in the amended are materially 
different from those in the original complaint. 

2. There is a variance between the summons and the 
amended complaint. 
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3. The complaint fails to allege that the debt sought to 
be recovered is due tothe plaintiff, or that he has any inter- 
est therein. 

His Honor overruled the demurrer and gave the defend- 
ants leave to answer within twenty days. 

The defendants then moved to dismiss the amended com- 
plaint for want of a proper verification—the original com- 
plaint and answer having been put in on oath. The court 
held the verification to be insufficient, but refused the mo- 
tion, declaring the amended complaint to be an unverified 
pleading, and to be treated as put in without oath. Defend- 
ants excepted. 

Thereupon the defendants answer, denying in a single 
clause the four enumerated articles constituting the com- 
plaint, inclusive of the alleged assignment averred in their 
first answer, and say — 

1. The plaintiff has taken possession of and applied to 
his own use a large amount of property belonging to said 
firm, and fails to account for the same. 

2. That this firm became largely indebted to the defend- 
ants before this suit, by reason of an assignment to them of 
his notes of over $1100, due by said firm. 

3. That‘the plaintiff under the assignment of said trust, 
claims to have taken possession of property of the debtors 
(the said firm), but he has failed to pay the indebtedness 
due the defendants; and, 

4. That plaintiff has, or ought to have, in his hands funds 
applicable to, and which should be applied in payment of 
defendants’ claim. 

To this answer the plaintiff demurs, and assigns for cause 
of demurrer, 

1. That the answer does not say that the defendant (re- 
ferring to the said J.C. Smathers) is now, or was at the 
commencement of this action or the filing of the answer, 
the owner of the notes mentioned therein. 
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2. Nor does it state that the notes were executed by the 
said firm upon their transfer of the claim sued on to the 
plaintiff. 

3. The notes are not sufficiently described in the answer 
to enable the plaintiff, or the court, to ascertain their terms 
or amount. 

4. It is not alleged that the defendant is, or ever was, 
owner of the notes, or had any property therein. 

5. Nor that they are secured in the deed of assignment, 
or can they be identified as such, if secured. 

The plaintiff’s demurrer was sustained, and the parties 
went to trial before a jury who find all the issues in favor 
of the plaintiff. Judgment for plaintiff against the defend- 
ant, J.C. Smathers, for the amount of plaintiff’s demand 
and costs, (a nol. pros. having been entered before verdict as 
to the other defendants), and the defendant appealed. 


Messrs. Jones & Johnston, for plaintiff. 
Messrs. Reade, Busbee & Busbee, for defendant. 


Smitn, C.J. There were some exceptions taken during 
the progress of the trial which were not pressed or relied 
on in the ergument, and we advert to them only to say, that 
we regard them as untenable. We will consider the others. 

1. The amendment authorized by the court, in our opin- 
ion, included a chavge of plaintiffs, and within the compe- 
tency of the court to permit. An amendment in changing 
plaintiffs has been repeatedly allowed. In Bullard v. John- 
ston, 65 N. C., 486, and State v. Cauble, 70 N. C., 62, such 
substitution was made in the superior court upon an appeal 
from a judgment of a justice of the peace. And in March 
v. Verble, 79 N.C., 19, a plaintiff was made during a trial 
before a jury. See also, Cheatham v. Orews, 81 N. C., 343; 
Gilchrist v. Kitchen, 86 N. C., 20, and numerous cases of 
amendment. 





IN THE SUPREME COURT. 





HARTMAN oe. SPIERS. 





2. The demurrer to the amended complaint, if not frivo- 
lous, rests upon no substantial grounds, and the causes as- 
signed are entirely insufficient. It was therefore properly 
overruled. 

3. The defendant’s motion to dismiss the amended com- 
plaint was irregular in itself, and was properly refused. The 
only regular motion that could be made was to withdraw it 
from the files, and if put in that form, it should have been 
denied. The effect of filing an unverified pleading is to 
dispense with the oath in support of any subsequent plead- 
ing. , 

4. The demurrer to defendant’s counterclaims was right- 
fully sustained. These were neither set out and shown to 
be within section 101 of the Code, and subsisting between 
the parties when the action was begun, nor are they de- 
scribed as arising out of the contract set out in the com- 
plaint, or counected with the subject of the plaintiff’s action, 
so as to be capable of being thus asserted. 

Upon a consideration of the whole record, we find no 
error, and the judgment must be affirmed. 

No error. Affirmed. 








H. & E. HARTMAN & CO. v. RICHARD P. SPIERS. 
Practice—Consolidation of Causes. 


It is error to consolidate cases which are essentially different and the 
parties in each are not the same. Cases in which consolidation may 
be ordered, stated by SM1TH, C. J. = 

(Buie v. Kelly, 7 Jones, 266; Jones vy. Com’rs, 85 N. C., 278, cited and ap- 
proved.) 
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ApPEAL by plaintiffs from an order made at Spring Term, 
1882, of Hatirax Superior Court, by Bennett, J. 


Messrs. R. O. Burton, Jr., and Gilliam & Whitaker, for 
plaintiffs. 

Messrs. Hill, Batchelor, Peebles, and Mullen & Moore, for de- 
fendants. 


Smita, C. J. The sheriff of Halifax, having in his hands 
two executions issued on judgments recovered before a jus- 
tice of the peace of the county by the plaintiffs, against the 
defendant, and docketed in the superior court on December 
21, 1880, proceeded to appoint appraisers to designate and 
allot to the defendant his homestead in land proposed to be 
sold. The appraisers accordingly valued and laid off as 
such homestead a portion of a lot in the town of Weldon 
belonging to the defendant, and which he had theretofore 
conveyed in three successive deeds in trust, with all the 
other lands, (except a part of lot number 2, in said town, 
which at the time was supposed by the defendant, as by 
others, to be included in the conveyances aforesaid) to se- 
cure debts. 

The sheriff then sold the residue of the lands from which - 
the homestead portion was taken, and with the report of the 
action of the appraisers made return of the sale upon his 
execution to the succeeding term of the court. All the en- 
cumbered lands have been sold under the deeds and the 
proceeds have not been sufficient to discharge the secured 
debts, and the assigned homestead has been lost. The de- 
fendant protested against the allotment and undertook to 
appeal from the action of the appraisers to the board of 
county commissioners, but his appeal was not entertained 
for want of jurisdiction, and from this decision he asked an 
appeal to the superior court, but no transcript was sent up. 

These are in substance the facts stated in the defendant’s 
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application to the judge of the superior court for a writ of 
certiorari directed to the county commissioners, for a tran- 
script of the proceedings, which having been awarded, they 
have been certified and sent up. This cayse was thereupon 
ordered to be consolidated with an action pending in the 
same court prosecuted by R. O. Burton against this defend- 
ant and one Clark for the recovery of lands purchased un- 
der execution, and from this judgment of His Honor the 
appeal is taken by Hartman & Co. 

We think there was error in this ruling, and the cases 
were not such as to warrant the consolidation of them. The 
actions are essentially unlike, and the parties in each not 
the same. In the one, the object is to annul and set aside 
the allotment of the homestead as illegally made, with a 
view to another allotment in the unencumbered land; in 
the other, the purpose of the suit is the recovery of land 
claimed by the plaintiff as purchaser at an execution sale, 
and the title is contested ty the defendants, one of them al- 
leging himself to be the owner. 

The cases in which, under the practice, consolidation may 
be ordered seem to arrange themselves into three classes: 

1. Where the plaintiff might have united all his causes 
of action in one suit, and has brought several, and these 
causes of action must be in one and the same right and a 
common defence is set up toall. Buie v. Kelly,7 Jones, 266. 

2. Where separate suits are instituted by different credit- 
ors to subject the same debtor’s estate. Campbell’s case, 2 
Blan. (Md.), 209. 

3. Where the same plaintiff sues different defendants, 
each of whom defends on the same grounds and the same 
question is involved in each. Jackson v. Schouler, 4 Cowen 
(N. Y.), 78. 

These may not embrace all the cases, but they serve to 
illustrate the rule by which the court is governed in order- 
ing such union. 
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This cause was never rightfully before the county com- 
missioners, since the appellate jurisdiction given to tke 
township trustees by the act of 1868~-’69 (Bat. Rev., ch. 55, 
§ 20) is not trausferred to the county commisssioners by the 
act of 1876-’77, ch. 14, as is decided in Jones v. Commis- 
sioners, 85 N. C., 278. 

While the point is not presented, as to the remedy for a 
creditor or debtor dissatisfied with the allotment when not 
made in accordance with law, it would seem from the direc- 
tions of section 4 of the act, that the appraisers’ report shall 
accompany the return of the execution, be filed by the clerk 
with the judgment roll in the action, and a minute thereof en- 

_tered on the docket, and that it becomes a record in that court, 
subject to a motion to set aside when made in a reasonable 
time, since the setting aside may involve a setting aside the 
sale under execution of the unallotted part of the land, and 
the restoration of parties to their antecedent status. We 
make the suggestion merely leaving the question open for 
decision when it may properly be presented. 

The order of consolidation is reversed and this will be 
certified to the superior court of Halifax. 

Error. Reversed. 








G. E. THOMAS and others v. T. H. B. MYERS and others. 


Practice— New Trial 


An order granting or refusing a motion for a new trial will not be dis- 
turbed by this court, in a case where the determination of a question 
of law is.not involved. 

(Bank vy. Hunter, 1 Dev., 100; Lindsey y. Lee, Ib., 464; State y. Miller, 1 
Dev. & Bat., 500; Moore vy. Edmiston, 70 N.C., 471; Bryan vy. Heck, 67 
N. C., 322; Quincey v. Perkins, 76 N. C., 295; Long v. Gooch, 86 N. C., 
709, cited and approved.) 
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Civit Action tried at Spring Term, 1882, of Beaurort 
Superior Court, before McKoy, J. 

The defendants offered in evidence, on the trial of the 
issues before the jury, a written acknowledgment purport- 
ing to come from one of the assignors of the plaintiff, and 
bearing the signature of the firm of which he was then a 
member, of the receipt of the defendants’ note for $650, due 
at six months on account; and underneath, upon the same 
page and of the same date and bearing the firm name, was 
an explanatory memorandum, addressed to the defendants, 
stating that in case the sale of the Taylor Gin should be 
insufficient to cover the above amount, a remittance would 
be made to meet the deficiency, and in time to take up the | 


note. 
These papers bear date June 17th, 1872. Upon previous 


trials the entire paper had been introduced by the defend- 
ants and read in evidence. At the last trial the defendant, 
T. H. B. Myers, examined on his own behalf to prove the 
execution of both writings, and after a close inspection, tes- 
tified that they were not both in the same handwriting, and 
the explanatory memorandum was ruled out, and the plain- 
tiffs had a verdict for a patt of their demand. 

The defendants thereupon moved for a new trial, and in 
support thereof, the affidavit of said Myers was submitted, 
wherein he says that for the first time when giving in his 
testimony he discovered the difference in the handwriting, 
and that in his opinion each was written by a member of 
the firm, though not by the same person, and he expects to 
be able to show the fact at the next term. 

The court being of opinion that the defendants were sur- 
prised and the verdict, if allowed to stand, “would work 
injustice” to the defendants, “in its discretion ” ordered the 
verdict and judgment to be set aside and a new trial awarded. 
From this ruling the plaintiffs appeal. 
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Mr. Geo. H. Brown, Jr., for plaintiffs. 
Mr. W. B. Rodman, for defendants. 


Smita, C. J. The numerous adjudications heretofore 
made, that this court will not revise and reverse the exer- 
cise of a power committed to the discretion of the judge of 
the superior court, would seem to render superfluous any 
discussion or reference to precedents, and the granting or 
refusing a motion for a new trial, not involving the deter- 
mination of a question of law, it is well settled, belongs to 
this class and is not subject to review on appeal. 

“The new trials which have been awarded here,” is the 
language of Henperson, J.,in Bank v. Hunter, 1 Dev., 100, 
“were in cases where there was some error which infected 
the verdict, such as the admission or rejection of evidence, 
which ought to have been received or rejected, or some tnis- 
direction of the judge to the jury, on questions of law aris- 
ing on the trial, or the like.” 

In answer to an argument for the revisal of a judgment, 
on the ground of surprise, the same judge declares that “ it 
is matter addressed to the discretion of the judge below, 
over which we have no control.” Lindsey v. Lee, [b., 464. 

So Gaston, J., declares in State vy. Miller, 1 Dev. & Bat., | 
500: “ There is a marked distinction between the awarding 
of a new venire because of the verdict being thus declared 
bad, and the setting of a verdict aside and granting of a 
new trial. The former must be for matters apparent only 
on the record, and is of right; the other may be for matters 
not appearing on the record, and is addressed to the discre- 
tion of the court. The former is matter of error, and must 
be noticed by the appellate court; the latter is ordinarily 
not matter of error, nor elsewhere examinable.” 

The distinction is noted in Moore v. Edmiston, 70 N. C., 
471, and other cases. 

It is true an appeal lies under C. C. P., § 299, from the 

3 
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granting or refusing a new trial and the ruling will be re- 
vised, but it is allowed only when the action of the court is 
one “involving a matter of law and legal inference,” and 
not the exercise of a discretionary power. 

In accordance with this section, this court in Bryan v. 
Heck, 67 N. C , 322, entertained an appeal of the plaintiff 
from an order setting aside the verdict and vacating the 
judgment, on the ground of the erroneous ruling of the 
judge that the plaintiff was only entitled to nominal dam- 
ages, while the jury had assessed substantial damages, such 
as he was entitled to recover, and the order was reversed. 
See also Quincey v. Perkins, 76 N. C., 295; Long v. Gooch, 86 
N. C., 709: 

The court in the present case, while reporting the evi- 
dence, declares the case to be one of surprise, injurious to 
the defendants, and awards a new trial as, in its judgment, 
under the circumstances, due. to the defendants. It will 
not therefore be disturbed, and the appeal must be dis- 
missed. 

Per Curiam. Appeal dismissed. 








*JAMES W. GRANT, Adm’‘r, v. JOSEPH J. BELL. 


Pleading—Assues—Account—Executors and Administrators— 
Parties. 


1. The pleadings should present the main facts of a case—those upon 
which the right of action. or of defence, depends, and which are in- 
dispensable thereto. And the court must not submit to the jury such 
issues as are directed to the mere details of evidence. 


*SmiTH, C. J., having been of counsel, did not sit on the hearing of 
this case. 
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2. Where the main issue is as to the fraudulent procurement of a settle- 
ment between parties, it is not error to refuse to submit an issue re- 
lating to the insolvency of one of them and the payment of money to 
him—this being merely a c:reumstance bearing on the main issue—as 
for instance, the acceptance by the executor in this case of his own in- 
solvent paper for debts due the estate, is some evidence of fraud, and 
proper for the jury to consider in making up their verdict upon the 
main issue. 

3. In an action for an account, where defendant pleads guod plene com- 
putent, he must aver that there has been an “‘ account stated,” and that 
the same is just and trne; and where a receipt is given for the amount 
aserrtained to be due, it operates a bar to an action for another ae- 
count touching the same matters. 

. An executor who pays his private debt out of assets of his testator 
commits a derastavit, and the ercditor of the executor who knowingly 
accepts (he same, is guilty of collusion, (whether he believes the exe- 
cutor to bs solvent or not) and is liable to an action for the amount of 
the assets so misapplied. 

5. An administrator d. b. ».,c¢. t. a, is the representative of the testator, 
and the proper party plaintiff in an action to recover the assets of the 
estate. 

(Jenkins vy. Conley, 70 N. C., 353; Albright vy. Mitchell, Ib., 445; Costin v. 
Baxter, 6 Ired. Eq., 197; Harrison vy. Bradley, 5 Ired. Eq., 136; Mebane 
v. Mebane, 1 Ired. Eq., 403, cited and approved.) 


CiviL AcTION for account and settlement, tried at Spring | 
Term, 1880, of NortHAMP10N Superior Court, before Gudger, 
J. 

In 1841 one William B. Lockhart died, leaving a last will, 
whereof he appointed as executors one Gray and the de- 
fendant, who had intermarried with one of his daughters, 
she, however, being then dead. 

By said will the testator devised a certain tract of land 
known as the “Gee tract,” to bis widow, Sarah Lockhart, 
requesting her however to permit the defendant to occupy 
it until he should contract another marriage, and thereafter 
to cultivate it for the benefit of William T. Bell, who was 
the infant son of the defendant and grandson of the testator. 

By other clauses of his will he devised and bequeathed to 
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the defendant other Jands, and several slaves and stock, &c., 
to be his until he shouid marry again, and upon that event 
to be the property of his said son William T. 

Sarah Lockhart, the widow of the testator, died in April, 
1855, leaving a will in which she devised the said “Gee 
tract” of land to her grandson, the said William T., and be- 
gueathed to him several other slaves, and immediately 
thereafter the defendant became the guardian of his said 
son, and took his estate into his keeping and management. 

The defendant married a second wife in August, 1844, 
but continued to have the use of the “Gee tract” and the 
other property given him under the will of the testator, 
William B. Lockhart, until his son arrived at age. 

After his arrival at age, he and the defendant formed an 
agricultural partnership for the cultivation of the “Gee 
tract” of land and an adjoining place known as the “ Rex 
tract,” and the defendant afterwards contracted with him 
for the purchase of a part of the “ Rex tract.” 

The defendant and his sou attempted to havea settlement 
of their accounts, but in consequence of the latter’s ill- 
health it was not eficeted, and in 1863 the son died, leaving 
a will in which he bequeathed to an uncie, one B. F. Lock- 
hart, whom he also appointed his executor, two-thirds of his 
whole estate, and to one Joseph G. Lockhart the residue— 
the defendant being still liable to account, by reason of the 
premises as trustee, partner and guardian. 

In 1864, B. F. Lockhart, as executor of said William T., 
filed a bill in equity against the defendant for an account 
and settlement of all their matters, when it was referred to 
the then clerk and master to take and state the account, 
who made a report ascertaining the amount due from the 
defendant in his several capacities—the amount thus ascer- 
tained the plaintiff insists was about $20,000, whereas the 
defendant insists that it was about $12,000. 

This suit gave rise to great bitterness of feeling between 


‘ 
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the parties to it, and was conducted with much acrimony 
on their part—the said executor having for his attorney the 
late Thomas Bragg, ard the defendant being represented by 
Matt. W. Ransom and David A. Barnes. 

Through the intervention of their respective attorneys, the 
parties were brought together and an adjustment effected, 
in which the executor agreed to take a decree of $12,077.34, 
and to accept in part discharge therefrom some notes, which 
he, as an individual, was owing to the defendant, and ac- 
cordingly this arrangement was carried out on the 25th 
day of September, 1868, the defendant paying the executor 
some money, and delivering up the notes on him agreed to 
be taken, and the latter giving him a receipt in full of all 
demands. 

The estate of the said William T. Bell, the testator of said 
B. F. Lockhart, was indebted to parties who took judgment 
against his executor, which judgments remain unpaid, and 
in January 1875, his letters were revoked, and letters of ad- 
ministration de bonis non, cum testamento annexo, upon the 
estate of the said William T. Bell, have since been granted 
to the plaintiff. 

The acquittance given by the executor, Lockhart, to de- 
fendant at the time of their adjustment, is as follows: , 

“Received of Joseph J. Bell the sum of nine thousand, two 
hundred and fifty dollars in full payment, satisfaction and 
discharge of a decree rendered against him in favor of B. F. 
Lockhart, executor of W. T. Bell, deceased, in superior court 
of Northampton county, and also received the further sum 
of two thousand, eight hundred and twenty-seven 7s dollars, 
good bonds, in full payment, satisfaction and discharge of 
that part of the said decree in reference to 58? acres of land 
passed by the said decree to the said Joseph J. Bell; and I, 
the said Benjamin F. Lockhart, executor as aforesaid, do 
hereby acquit and fully discharge and release the said Jos. 
J. Bell in full of all claims whatsoever, on account of the 
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said Win. T. Bell, and the said estate and decree. The clerk 
is authorized to file this receipt with the papers. 25th No- 
vember, 1868.” 

(Signed) “ B. F. Locxaart, Ex. of W. T. Bell. 

Witness: M. W. Ransom. 

No such decree as the one referred to in that instrument 
can be found on the files of the court. 

W. H. Gray, who was surety on the bond of Lockhart, as 
the personal representative of W. T. Bell, was also his surety 
on one of the bonds, which the defendant held on the said 
Lockhart, and which was taken, as has been said, by him 
in part satisfaction of the alleged decree, and he was present 
at the adjustment made between them, and gave his ap- 
proval to it. 

In his complaint the plaintiff alleges that at the time of 
making the settlement with the defendant, the executor, 
Lockhart, was in very straightened if not insolvent circum- 
stances, that his home had been sold to one Long, who had, 
however, given him an opportunity to redeem it, and he 
had been sued by some of his creditors, and was threatened 
with a suit by the defendant, who living in Virginia could 
sue in the federal court where a right to homestead as 
against debts contracted before 1868 was not recognized. 
That taking advantage of his distressed condition, the de- 
fendant fraudulently prevailed upor him to compromise his 
suit and to accept greatly less than was due the estate of his 
testator, as well as to receive his own private debts in part 
discharge thereof, and he prays that the receipt given in 
consequence of a settlement, so covinously procured, should 
be declared void, and that the defendant may be now re- 
quired to account fairly for all the several matters involved 
in the premises. ; 

On the other hand the defendant alleges that it was a fair 
and just settlement of all he owed, proposed and urged by 
Mr. Bragg, as the counsel for the executor, and conducted 
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by Messrs. Ransom and Barnes on the part of the defend- 
ant. That defendant did not then believe the executor to 
be insolvent, but whether so or not, there was no effort to 
intimidate him and no duress put upon him. That it was 
no compromise of the amount due from him to the estate of 
his son, but a payment of the whole sum found to be due 
after a careful investigation and full proofs, as to every 
matter connected with the transaction between his son and 
himself. 

On the trial in the court below the plaintiff introduced 
as evidence the records of many judgments taken against 
B. F. Lockhart, and of actions still pending against him— 
all being for debts contracted prior to 1868, and amounting 
in the aggregate to some $17,000, and the sheriff’s return 
of nulla bona to the executions issued upon the judgments. 

To some of these debts the defendant was bound as the 
surety of the said Lockhart. 

He also introduced as a witness T. W. Mason, who testi- 
fied that in a conversation with him, the defendant said that 
he had paid Lockhart, in his settlement with him as execu- 
tor, only some $10,000 or $12,000, and this he had paid 
partly in bonds he held upon him. This witness also testi- 
fied that the feeling between the parties anterior to the set-— 
tlement in 1868, was exceedingly bitter, but that after that 
time their relations were cordial and friendly, and that he 
heard the defendant say, svon thereafter, that he intended 
to purchase a tract of land then about to be sold, for Lock- 
hart’s family, and that his purpose was to befriend him. 

The defendant introduced as witness Messrs. Ransom and 
Barnes, who had been of counsel for him in the matter, to 
whom it had been referred to take the account between the 
parties to the action of Lockhart against the defendant, had 
wade two reports, one based on the rents and hires of the 
property, and the other upon the average profits derived 
therefrom, and that, just upon the eve of going to trial, Mr. 
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Bragg, of counsel for Lockhart, approached them, with the 
suggestion that the matter should be settled, and a proposi- 
tion to settle according to what was known as the “ rent and 
hire account.” The defendant insisted that the hires were 
too high, and proposed then and there to furnish proof of 
that fact ; but after further consultation, they settled accord- 
ing to said account, except that an abatement of $1,000 was 
made on account of the alleged extravagance of the charges, 
and it being further stipulated that the amount to be paid 
should be accepted in good bonds in lieu of cash. Accord- 
ingly the settlement took place on this footing. 

Amongst the bonds agreed to be taken were some which 
the defendant had upon Lockhart—some with, and some 
without surety. Also one on N. M. Long, which Lockhart 
afterwards used in paying a debt he owed to said Long. 

The acquittance, before set out, was then prepared by the 
witness, Mr. Ransom, and signed by Lockhart; and Mr. 
Bragg, at the same time, and at the same table, drew the 
decree to be filed in the cause—the presiding judge having 
delayed the adjournment of the court in order to sign it. 

Mr. Ransom also testified that in the settlement each 
party stood upon his own rights, and insisted upon receiv- 
ing aJl that was due him; also, that they were very hostile 
towards each other, but became friendly at the time of the 
adjustment of the suit, and remained so afterwards. 

Two issues were submitted to the jury: 

1. Has the defendant settled in full with B. F. Lockhart, 
executor of William T. Bell, all demands of said Bell against 
him, and been released from his liability therefor ? 

2. Was said release obtained by fraud on the part of the 
defendant ? 

To the first they responded in the affirmative, and to the 
latter in the negative. 

Judgment was rendered in favor of the defendant, from 
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which the plaintiff appealed, (his exceptions being set out 
in the opinion of the court.) 


Messrs. R. B. Peebles and Thos. N. Hill, for plaintiff. 
Messrs. Mullen & Moore, J. B. Batchelor and Day & Zolli- 
coffer, for defendant. 


Rurrty, J., after stating the above. As disclosed in the 
record, the plaintiff’s first two exceptions relate to the ad- 
mission of certain evidence, but as his counsel failed to ad- 
vert to the subject in their argument here, we infer their 
purpose to abandon them, and therefore content ourselves 
with saying that in our opinion they were properly aban- 
doned. 

In lieu of the issues submitted and passed upcn by the 
jury, the plaintiff proposed the following : 

1. Was B. F. Lockhart insolvent on the 25th day of No- 
vember, 1862? (that being the day on which he executed 
the receipt.) 

2. How much money did the defendant then pay to said 
Lockhart as executor of W. T. Beil? 

These, His Honor deemed unngcessary, and rejected, and 
his action in this particular is the subject of the plaintiff's 
third and fourth exceptions. 

Strictly speaking, the pleadings should present only the 
issuable facts of the cause—that is, those facts upon which 
the rigkt of action or of defence ultimately depeads. But 
parties oftentimes, and sometimes properly, in order to give 
point to their main matters, introduce matters merely evi- 
dentiary, that is, such as need only be proved at the trial in 
support of the essential is@uable facts. 

Frequently it is difficult to distinguish between the two 
classes of facts. But still, it is the duty of the court to do 
so, and to submit only such issues as are directed, not to the 
mere details of evidence, but to those main conclusions of 
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fact that are indispensable to the right of action, or of de- 
fence—or else, there will be no such thing left to the juries 
of the country as a general verdict, but all their findings 
must assume the form of special verdicts, ascertaining only 
“the dry facts” of the case, and leaving their legal effect 
to be declared by the court. 

Doubtless His Honor under the provisions of C. C. P., 
§ 233, might in his discretion have required the jury to find 
the facts, and reserved to himself the right to pronounce 
the judgment of thelaw. But this was not incumbent upon 
him, and as he deemed it best to submit such issues as were 
compounded of both law and fact, and left their decision to 
the jury under such instructions as he might give them, 
there was no room for either party to complain—since the 


statute expressly clothes him with that discretion. 
The main issuable fact apou which the plaintiff's right of 


action in this case depends, is the fraudulent ;rocurement 
of the settlement and acquittance by the defendant. This 
the latter denies, and so it becomes the conclusive essential 
fact in the cause, and the insolvency of the executor and the 
non-payment to him of any money, while material and im- 
portant circumstances, are but matters or details of evi- 
dence, bearing upon it. Suppose both those facts to be es- 
tablished, as contended for the plaintiff, it would still leave 
the main and more comprehensive issue as to the fraud, un- 
decided. ‘The proposed issues were, therefore, too narrow, 
and failed to reach the whole merits of the controversy, and 
were properly rejected by the court. Jenkins v. Conley, 70 N. 
C., 353; Albright v. Mitchell, 1b., 445. 

In this fifth and sixth exceptions, the plaintiff complains 
of the issues actually submitted, @pon the ground that they 
are not such as are raised by the answer—-the allegation of 
the settlement therein contained being as he says insuffi- 
cient to raise the issue of in simul computassent, because no ac- 





OCTOBER TERM, 1882. 43 


GRANT ¢. BELL. 
count is therein set out, accompanied by an oath as to its 
being just and true. 

The authorities all say, that whenever to a bill for an ac- 
count the defendant pleads quod plene computent, he must 
aver that there has been an account stated between the plain- 
tiff and himself, and that as stated it is just and true; and 
when practicable, it is proper that a copy of the account so 
settled should be annexed to the answer. 

As far as lies in his power, this defendant seems strictly 
to have complied with this requirement of the courts. 

The complaint itself alleges that the action heretofore 
brought by Lockhart, as executor, against the defendant, 
embraced the very matters which are now in controversy, 
and further that in the progress of that action a reference 
had been made tu the master to state the account of the de- 
fendant in his threefold capacity of guardian, trustee and 
partner, and a report from him presenting the account in 
two aspects—which report and account have been lost from 
the files. All this the defendant admits, and alleges that 
his ultimate settlement took place upon the basis of one of 
the accounts as reported by the master, and that as thus set- 
tled it embraced every item with which he should have been 
charged, and was both just and true, and its loss from the 
files and his inability to restate it, owing to the great lapse 
of time, he tenders as his excuse for not setting it out in his 
answer—and surely in a court of equity this must suffice. 

As for the acquittance, it is not pleaded, or relied upon, 
as a technical release, operating proprio vigore as a discharge 
of the defendant, but as a written acknowledgment of sat- 
isfaction of the amount so ascertained to be due, and it can- 
not be necessary to cite authorities to prove that an account 
so stated and settled, and ‘its satisfaction so evidenced in 
writing, must be a bar to an action for another account 
touching the same matiers. Fair settlements, like other 
contracts, must be observed by the parties, and will be up- 





IN THE SUPREME COURT. 


GRANT 0. BELL. 


held by the courts without stickiing as to form. The facts 
set out in Mebane v. Mebane, 1 Ire. Eq., 403, differ so imma- 
terially with those of the present case, as to make it a direct 
authority for us; and so too in Costin v. Bazter,6 Ire Eq., 
197, and Harrison v. Bradley, 5 Ire. Eq., 136. In each of 
those cases, there had been an “ account settled,” though not 
an “account stated,” and a receipt given; and it was held 
that it would be mischievous to allow such settlements to 
be disturbed after the accounting parties had, perhaps, lost 
or destroyed their vouchers. 

Seventh exception. The plaintiff asked that the jury 
should be specially instructed that, inasmuch as the bur- 
den rested on the defendant to show that a fair and true ac- 
count of the several matters, now involved, had been stated 
between the former executor and himself,and he had failed 
to furnish such proof, they should find both issues, as sub- 
mitted, against him. This instruction His Honor refused 
to give, and in the opinion of this court, properly so. 

Apart from the defendant’s own allegations, his attorney, 
Mr. Ransom, who aided at tke settlement, testified, that ex- 
cept as to an abatement of $1,000 in the rents and hires 
charged, it was made upon the basis of what was known as 
“the rent and hire account ”—that being one form of the 
account so stated by the master—-and that both parties were 
then fairly represented by counsel, and both stood upon 
their rights and contended at arm’s length. Without, then, 
invading the province of the jury, the court could not give 
the instruction prayed for. 

Eighth. The plaintiff prayed the court to instruct the 
jury that in passing upon the second issue they should not 
consider the characters of Messrs. Bragg, Ransom and Barnes, 
the attorneys of the respective parties, who aided at the set- 
tlement. This was also properly refused by the court. As 
disclosed, there is literally nothing in the case which could 
justify any such instructions. No sort of prominence ap- 
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pears to have been claimed for those gentlemen, and no 
proof either way as to their reputation, or their abilities as 
attorneys. But the fact that both parties to the agreement 
were fairly represented by counsel learned in the law, is re- 
lied on as tending to show that no undue advantage was 
taken by one over the other—and surely it would have been 
to reverse the rule of every day’s experience, for the court 
to caution the jury against the integrity and intelligence of 
those, by whose advice, and through whose codperation, it 
had been effected. e 

Ninth. The plaintiff further asked that the jury should 
be instructed that it is fraud in law for an insolvent execu- 
tor to take, in payment of debts due the estate, his own in- 
solvent paper ; and therefore if they should believe that the 
executor, Lockhart, was insolvent, and gave the discharge 
relied on by the defendant, on account of the surrender and 
cancellation of his own notes, he was guilty of fraud, and 
the defendant likewise guilty of a wilful participation 
therein. His Honor declined thus to instruct the jury, but 
told them that it was some evidence of fraud, on the part of 
the executor, to accept his own insolvent paper in Glee arge 
of debts due the estate of his testator. 

Admitting that some slight obscurity attaches to this por- 
tion of the instructions given, we still can discover no such 
error as in our opinion would justify us in disturbing the ver- 
dict as rendered. The plaintiff’s allegations set forth the con- 
duct of the defendant as fraudulent in two particulars: First, 
in taking advantage of the exposed aud impoverished condi- 
tion of the executer, and by use of the power of a creditor, 
constraining him to settle upon terms injurious to the estate, 
and to accept less than the amount justly owing to the same; 
and secondly, in inducing the executor after the amount 
was thus agreed upon, to accept in payment his own private 
debts. 

The fact that payment was thus made, either in whole or 
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in part, by the surrender of debts on the executor is no- 
where denied in the answer. On the contrary, it seems to 
have been conceded throughout the whole case, and was 
proved by the defendant’s own witness and counsel. This 
being so, there was no issue raised as to that branch of the 
alleged fraud, which needed to be passed upon by the jury ; 
and consequently, His Honer seems to have confined his 
own and the jury’s attention exclusively to the fraud al- 
leged to have been practiced in procuring the settlement. 

Taken’in this light, the acceptance of his own notes by 
the executor ceased to be a matter of legal intendment, and 
become, as we had occasion to say with regard to his insol- 
vency, one of the details of evidence, proper to be submit- 
ted to the jury and to be weighed by them in determining 
the main issue as to the fraudulent procurement of the set- 
tlement and discharge. 

The tenth and last exception is taken to the refusal of the 
judge to grant the plaintiff judgment non obstante veredicte. 
This we think he was entitled to, not to the full extent 
claimed by him, but to the extent to which the defendant 
discharged his indebtedness to the estate of his son by the 
surrender of debts upon the executor. 

No principle seems to be better supported by reason, or 
more firmly established by authority, than that the payment 
by an executor of his own private debt out of the assets of 
his testator is a clear devastavit ; and that he, who knowingly 
accepts the assets in extinguishment of his private claim 
upon the executor, is guilty of collusion to make a devastavit, 
and will not be allowed to retain them against creditors or 
legatees, or those who represent them. The executor, al- 
though complete owner of the legal title of the property in 
his hands, is still in equity regarded as a trustee for creditors 
and legatees, and perfect good faith, on his part and those 
dealing with him, is exacted by the courts; and, as in all 
other cases, where a trustee has parted with the property in 
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breach of his trust, the cestui que trust may follow it into the 
hands of any one who has been guilty of a collusion with - 
the executor. 

It is no answer to say that he believed the executor to be 
solvent, and that he would replace the amount to the credit 
of the estate. The assets are a fund for the payment of the 
testator’s debts and the legacies bequeathed in the will, and 
not the debts of the executor ; and when his private credi- 
tor, who knows his representative character and duty, con- 
sents to accept payment out of a fund appropriated to other 
purposes, that circumstance is all that is needed to fix him 
with notice; and the later and better doctrineis, that in such 
ease he acts at his peril and takes upon himself the risk of 
the executor’s right to so apply the assets, and of his ability 
to replace them in case of necessity. Petric vy. Clark, 11 
Sergt. & Rawle, 377; Colt v. Lanier, 9 Cowen, 320. 

Objection, however, is taken that the action is improperly 
brought in the name of the administrator de bonis non, 
and that it can only be maintained by the defrauded lega- 
tees, or creditors, if there be such. This we do not regard 
as an open question. In Colt v. Lanier, supra, it issaid that 
an administrator de bonis non is the full representative of 
the testator as to all effects not duly administered, and that 
he can therefore seek a discovery and account of assets in 
whosoever hands they may be, as long as they belong to the 
estate, and accordingly he was allowed to have his action 
against one who had taken the assets of the estate in pay- 
ment of the executor’s private debt. The same was held in 
Dobson vy. Simpson, 2 Randolph, 294, and it must needs be 
so in this state, where it has been so long held that none 
but an administrator de bonis non can sue for a devastavit 
committed by a previous representative of the estate. 

Nor can it materially alter the case that the executor in 
this instance was a legatee, as well. At most he was only a 
legatee for life with remainder to his children, if any, and if 
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not, then to his brother’s children. But above all this, the 
.defendant had notice that the executor was applying the 
assets out of the ordinary course of administration, and he 
participated therein, and must be taken to have dealt at his 
peril in this particular also, and he cannot be permitted to 
retain the fruits of his collusion so long asa single debt of 
the testator remains unpaid, or a legatee of any description, 


unsatisfied. 

Of course, he should be allowed to have the interest of 
Lockhart in the estate, whatever that may be. But this 
could only be to stop interest on the amount thus misappro- 
priated during his life; and that, provided it may not be 
needed to pay creditors who have the first and highest 


equity. ' 

Our conclusion therefore is, that the settlement made in 
1868, between the defendant and the acting executor cannot 
be disturbed—its bona fides being fully established by the 
verdict of the jury. But that the plaintiff is entitled to 
judgment in this court for so much of the sum then ascer- 
tained to be due, as is unpaid, including such amounts as 
were attempted to be paid in the private debts of the execu- 
tor, whether endorsed or not, together with interest from the 
death of the executor, unless otherwise directed after a refer- 
ence, which, if the parties so desire, may be had to the clerk 
of this court to ascertain the sum still due, and to inquire 
touching the debts of the testator. The plaintiff is also en- 
titled to recover the costs of the action. 

Error. Judgment accordingly. 
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D. G. FOWLE and 8. W. VICK v. F. W. KERCHNER and J.L. 
BOAT WRIGHT. 


Liability of Agent—Contract. 


1. A party is an agent or principal in accordance with the intention of 
the parties to the instrument. 


2. An agent, contracting as such, is liable only where he agrees to be- 
come responsible for his principal, or where be has been guilty of 
fraud. 


3. Where one signs an unsealed instrument, without any qualification, 
the court will look at the whole instrument to arrive at the intention 
of the contracting parties ; and if it be seen that the undertaking isin 
behalf of another aud that there is no purpose to bind the party sign- 
ing, personally, the form of the siznature will not be regarded, nor 
will he be liable. 


- This rule applies where there is no principal, and that fact is known 
to the other contracting party. 


(Hite v. Goodman, 1 Dev. & Bat. Eq,, 364, cited and approved.) 


Civit Action tried at Fall Term, 1880, of Wake Superior 
Court, before Graves, J. 

In this case numerous exceptions were taken in the court 
below and argued here, but as in the opinion of this court 
the case was made to turn upon the construction of the con- 
tract betwen the parties, only so much of the case is set out 
as is necessary to make that part intelligible. 

On the 4th day of May, 1876, the plaintiffs and defend- 
ants entered into the following stipulation: 

“We, as trustees of the Journal Publishing Company, 
make the following proposition to Messrs. Fowle and Vick, 
the present owners of the paper: To purchase the entire 
paper, good will, stock of every kind on hand, and in short, 
everything appertaining to the concern as it now stands. 
We will give $6,500 for the concern upon the following 
terms: $1,500 to be paid in cash within the next sixty 

4 
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days ; $4,500 to be secured by first mortgage upon the com- 
pany’s entire property, to be paid in equal instalments at 
one, two and three years, with eight per cent. interest per 
annum and five shares of stock of the capital stock of the 
company. The new company to take the property entirely 
untrammeled, and to be responsible for no debts whatsoever 
that may now be against the same. The Price mortgage to 
be settled by Messrs. Fowle and Vick. As regards the debts 
now due to mortgagees which they cannot realize in money, 
because payable in type, &c., a private arrangement will be 
made with them by the trustees. 
(Signed) F. W. Kercuner. 
Joun L. Boatwricar.” 

“T accept the above proposition. 

(Signed) S. W. Vick.” 

“T accept the above proposition. 

(Signed) D. G. Fow x.” 

May 4, 1876. 

“Tt is understood the mortgage for $4,500 is to be unen- 
dorsed. The Price mortgage amounts to $682, and can be 
paid in three, six and nine months. The private arrange- 
ment about the type, &c., means that the new company 
will pay for it in money—some $200 or $300 worth, I am 
told. (Signed) W. L. SaunpDeErs.” 

In their complaint the plaintiffs allege, that at the time 
of the execution of said agreement, the defendants were the 
promoters of a projected joint stock company which when 
organized was to be styled “ The Journal Publishing Com- 
pany,” and was to be the proprietor and publisher of a news- 
paper in the city of Wilmington. 

That the plaintiffs were the owners of the property and 
good will of the Wilmington Journal—a paper which had 
theretofore been published in that city—all of which they 
agreed to sell, and did sell, to the defendants upon the terms 
set forth in the foregoing stipulations. That in pursuance 
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thereof the plaintiffs delivered the said property to the de- 
fendants, who accepted the same. 

They also paid off the Price mortgage, and have been ever 
since ready and willing to allow the said projected company 
to take the said property unencumbered and free from any 
liability whatsoever ; but that the defendants had wholly 
failed to perform any part of their undertaking. 

In their answer the defendants admit that they were pro- 
moters of a joint stock company for the purposes set forth in 
the complaint, but say that the plaintiffs were likewise pro- 
moters of said projected ‘company. 

That prior to the 4th of May, 1876, when their proposi- 
tion was submitted to the plaintiffs through the active 
agency of the plaintiff, Vick, acting for himself and his co- 
partner, Fowle, many persons had agreed to become share- 
holders in said company, but upon the express condition 
that the company was not to be organized, or the subscribers 
required to pay their subscriptions until $5000 of capital 
stock had been subscribed. That the names of many per- 
sons were put upon the list of subscribers by the defendant. 
Boatwright, under the direction and authority of the plain- 
tiff, Vick. That ata meeting of the subscribers, the said 
plaintiff being present and assuming to represent the shares 
of those whose names he had caused to be put upon the list, ° 
(which of themselves constitued a majority of the whole 
number of shares) the defendants with one Atkinson, who 
declined to act, were appointed trustees of proposed company. 
That believing the declarations of said plaintiff, and that 
the subscriptions which he professed to represent were really 
authorized by the persons in whose names they were en- 
tered, and that they were truly represented by him, the de- 
fendants proceeded to act in behalf of their associate sub- 
scribers, as trustees of the proposed company, and as such 
made the proposition before recited to the plaintiffs—the 
same being made in their representative and not in their 
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individual characters ; and being so accepted by the plain- 
tiffs with the full knowledge and understanding on the part 
of the plaintiff, Vick, of their said intention, and that they 
were not to be personally bound for the performance of its 
stipulations. That the piaintiff, Vick, was not only a sub- 
scriber to the stock of the proposed company, but after At- 
kinson declined, was himself chosen a trustee and as such 
acted with the defendants. That of the shares subscribed 
and represented by said Vick, nearly the whole were after- 
wards repudiated, as unauthorized, by the parties in whose 
names they were taken; and that’ notwithstanding the de- 
fendants, together with the plaintiff Vick and other genuine 
subscribers, used every effort to procure other subscribers of 
stock, they failed to do so, and the project of organizing the 
company had to be abandoned. 

The defendants further admit that in pursuance of the 
proposition made by them, as such trustees, and soon there- 
after the Journal newspaper and its appurtenances were in- 
formally delivered to them, and they continued to hold the 
same and make use thereof until the September following, 
when despairing of being able to organize the company they 
discontinued the publication of the paper and left the prop- 
erty in the hands of their business agent for redelivery to 
the plaintiffs when called for; and they allege that the plain- 
tiffssoon thereafter resumed possession of it,and in January, 
1877, resold and delivered the same to one Harris. 

As a further defence the defendants allege that it was not 
intended that the contract should bind them personally, 
and if it was so written, it was done by mistake, or procured 
by the fraud of the plaintiff, Vick, and they ask that it may 
be either rescinded or reformed. 

In their reply the- plaintiffs deny all fraud and mistake 
and all knowledge of the defendants’ mistake; and while 
they admit a resale of the property to Harris, they deny 
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that they assumed possession thereof with the intention of 
rescinding their contract with the defendants. 
On the trial the following correspondence was offered in 
evidence : 
“Yarborough House, 
“ Raleigh, N. C., 30th April, 1876. 
“Dear Sir: As you are aware, I telegraphed on yesterday 
to Messrs. Vick, Kerchner and Boatwright that all you de- 
sired was to be properly secured; that I would decline the 
proposition here and put myself intheirhbands. As I have 
had no reply, I presume that the answer was satisfactory 
and that the only question now to be determined is, what is 
proper security. To hasten that determination, I beg that 
you will state explicitly what you deem proper security in 
the premises, so that the parties in Wilmington may act at 
once. Very respectfully, 
(Signed) W. L. SaunpeErs.” 
D. G. Fowle, Esq. 


“ Raleigh, April 30th, 1876. 
“W. L. Saunders, Esq. : 

“In reply to the within note, I have to say that the se- 
curity named in the proposition left by youin Wilmington 
will be satisfactory to me—that is to say, mortgage notes 
executed to the amount of the debt due, secured upon all 
the property of the new company and endorsed by gentle- 
men of Wilmington known to be good. If the mortgage 
notes will be good security for me, they will be good for the 
endorsers, who will also have an eye upon the business, 
which I cannot. I will say further, to show my disposition 
in the matter: if Mr. Vick will pay down one half of the 
debt to Judge Pearson and half the note in bank, I will pay 
the other half,and take endorsed first mortgage notes of the 
new company for the amount paid up by me. 

Yours truly, 
(Signed) Dan. G. Fow e.” 
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“ Wilmington, N. C., 3d May, 1876. 
“ My Dear Sir: 

“Enclosed I send you proposition of trustees of new Jour- 
nal Company [the contract sued on} which if you sign 
please return by next mail. I beg also that you notify me 
at once by telegram of your action in the premises. In my 
judgment, the security for the $4,500 is good—that is to say, 
a mortgage on all the property of the new company. I 
think upon the whole that the proposition is in as good 
shape and as advantageous as can be had. It would not 
have been made but for the danger there was that I might 
be thrown overboard, by failure to reéstablish The Journal, 
and as il is, my pay is to be only $1,500 per annum, to be 
increased—so I am told sub rosa—if the condition of things 
will justify. But whatever is done, ought to be done at 
once, on a good many accounts. 

“Tf I had not formally declined the proposition at Ral- 
eigh, the whole thing would have fallen through. I state 
this so you can see how the ground lies. 

“ Please telegraph me at once. I have done the best I 
could for all parties, but a man who has placed himself in 
the hands of others cannot help feeling nervous about re- 
sults when of so much importance to him and those depend- 
ing on him. Very respectfully, 

(Signed) W. L. Saunpers.” 

“To D. G. Fowle, Esq. 

“ Kerchner and Boatwright knew nothing of the proposi- 
tion and memorandum I left here for their consideration 
until my return. (Signed) W. L. S.” 


In response to issues submitted to them, the jury found 
that the possession of: the property described in the written 
instrument was delivered by the plaintiffs and accepted by 
the defendants in pursuance of the terms thereof, and that 
such possession was not subsequently resumed by the plain- 
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tiffs with any intention to rescind the contract or release the 
defendants. They also negatived the allegations of the an- 
swer as to the mistake in the parties in the execution of the 
instrument, and also as to the fraud on the part of the 
plaintiff Vick, procuring subscribers to the capital stock of 
the company, and in his representations as to the effect of 
the contract signed. 

After the verdict the defendants moved for judgment, for 
that, upon a proper construction of the contract sued on, no 
personal judgment could be rendered against them, but His 
Honor refused the motion, holding that by the terms of the 
contract, “ the defendants became bound to pay to the plain- 
tiffs, for the property therein described, the sum of fifteen 
hundred dollars at the end of sixty days, and for the value 
of a mortgage upon the property for $4,500 payable in one, 
two and three years with interest at eight per cent., and for 
the value of five shares in the proposed company, and that 
plaintiffs became bound to deliver the property to the de- 
fendants with the title untrammeled, that is, free from any 
substantial liability for any debt except the Price mortgage, 
and also bound to relieve the property from the Price mort- 
gage in a reasonable time.” 

After verdict and judgment for the plaintiffs the defend- 
ants appealed, assigning for error this ruling of His Honor. 


Messrs. E. G. Haywood, Reade, Bushee & Busbec, Merrimon & 
Fuller, Battle & Mordicai and Geo. H. Snow. for plaintiffs. 

Messrs. Hinsdale & Devereux, G. V. Strong, and Gilliam & 
Gatling, for defendants. 


RurFin, J., after stating the above. The contract which 
is the basis of the action, being in writing and its terms 
thereforé fixed, His Honor rightly treated its construction 
as a matter of law, the determination of which rested with 
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the court. But we are constrained to say that we cannot 
concur in the interpretation which be placed upon it. 

The legitimate aim of all interpretation is not to make a 
contract for the parties, or to modify the one they have 
made for themselves, but simply to ascertain their inten- 
tions and to give them effect, if not inconsistent with some 
policy of the law; and in the effort to arrive at their inten- 
tions, it is always proper for the court to consider not only 
the precise terms of the instrument, but the circumstances 
under which it was made, the situation of the parties, and 
the manner in which they have borne themselves with re- 
ference to it. Omitting the question as to the defendants’ 
lack of authority to contract for the “ Journal Publishing 
Company,” and for the present supposing them to have been 
duly authorized, and considering only the terms in which 
they have expressed their intentions, and the concomitant 
circumstances, there would seem but little room to doubt, 
that according to the understanding of the parties, then ex- 
isting, the defendants contracted in their representative 
character as trustees, and that their awn personal responsi- 
bility did not enter into the expectation of any of the con- 
tracting parties. 

Ii is true their signatures affixed to the instrument are 
without any qualification, and in many doubtful cases, this 
circumstance has been seized upon by the courts as tending, 
prima facie, to show a purpose, on the part of the parties 
signing, to oblige themselves personally. But the signa- 
tures apply to the entire context of the instrument, and if 
from this it be plainly seen that the undertaking is in be- 
half of another, then the courts without regard to the form 
of the signature must so construe it, and not treat it as the 
personal contract of the party signing it. 

In 1 Parsons on Contracts, 54, itis said “that the more re- 
cent cases and the better reasoning, are, for determining in 
each instance and with whatever technical inaccuracy the 
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signature is made, from the facts and the evidence, that a 
party is an agent or a principal in accordance with the in- 
tention of the parties to the instument.” 

In De Wolf v. Insurance Company, 8 Pick., 56., Chief Justice 
PARKER declared that the rule that the agent to bind his 
principal must sign the name of the principal, applies only 
to deeds, but that, as to other instruments, their effect must 
depend upon the intention with which they are made, and 
if from the whole instrument it can be ascertained that the 
party siguing it intended to act for another, and not for 
himself, then he will not be bound. 

In other words the courts now regard the particular form 
of executing a contract, not under seal, by an agent, as be 
ing wholly immaterial, provided the context of the instru- 
ment, and the circumstances under which it was executed, 
show that it was a ministerial act on his part. 

Recurring then to the contract now under consideration, 
we see that not only did the proposition which the defend- 
ants submitted to the plaintiffs, and which upon their ac- 
ceptance became the contract between the parties, expressly 
purport to be made as trustees and in behalf of the projected 
company ; but, as if to exclude by express provision all pos- 
sibility of personai liability on their part, the defendants in- 
dicate the company’s property as that which should be 
given in mortgage for the debt, and the company’s funds as 
the source of its ultimate payment, and if to this we add the 
further fact disclosed in the correspondence between the 
plaintiff, Fowle, and the witness, Saunders, that at one time 
he insisted that the mortgage upon the company’s property 
should be endorsed by parties “ known to be good,” but that 
he finally, upon being assured by Saunders, that the prop- 
osition as submitted was as advantageous as could be had, 
agreed to accept it “ unendorsed,” it would seem, if we are 
to adopt the intentions of the parties as the governing rule 
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of construction, absolutely to exclude all thought of respon- 
sibility on the part of the defendants personally. 

Indeed we understand plaintiffs’ counsel to admit so much 
as this, when in their brief, they say, that they do not mean 
to assert that the contract in terms bound the defendants to 
pay the amount of the purchase money out of their own 
pockets, but that it “operated as a guaranty by the defend- 
ants to the plaintiffs of the success of the scheme for organ- 
izing the company, and that it would perform what the de- 
fendants had agreed in its behalf.” 

But we find no such stipulation in the writing; nothing 
beyond a proposition as trustees to purchase for the benefit 
of the company: an agreement to mortgage the company’s 
funds ; a refusal to procure any indorsement of the mortgage, 
and the conseut of the plaintiffs to accept it without such 
indorsement. 

It is too apparent that all parties with equal opportuni- 
ties for information were inspired with confidence in the 
successful organization of the proposed company, and that 
they dealt with each other on the footing of this assurance ; 
and that their contract, not contemplating a failure of the 
scheme, did not provide, and was not intended to provide, 
for such a state of affairs—and for the court, now to make 
it do so, would be to go outside of the intentions of the par- 
ties, and to make and not to interpret the contract. 

Neither do we fee! at liberty, so plainly have the parties 
manifested their intentions, to vary this construction of the 
contract, because of the fact that the defendants had no 
principal capable of conferring upon them the authority to 
act as its agents—it being apparent, both from the pleadings 
and the proofs, that the plaintiffs nad full knowledge of 
their want of authority. 

It is unquestionably true that ail the authorities concur 
in saying, that when upona written contract in which men- 
tion is made of both principal and agent, he who is styled 
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the principal, should not be bound, it furnishes a strong 
argument for holding the agent to be bound. The rule, as 
one of construction, has been applied to those cases in which 
upon the face of the instrument, it was left doubtful whether 
the named principal, or the party signing, was intended to 
be bound, and a fortiori, would it apply to a case in which, 
like the present, it appeared that there was no principal to 
be bound—that is to say—if there could be the least doubt 
in the minds of the court, arising from the terms of the con- 
tract or the circumstances surrounding the case, as to the 
party intended to be charged. 

The rule however is, as we have said, one of construction, 
and by no means a legal conclusion. The parties having 
entered into a contract are presumed to have contemplated - 
a performance of its stipulations by some one, and since the 
principal cannot be held to such performance, it must have 
been the intention of the parties that the agent should be— 
the maxim being ut res magis' valeat quam pereat. But the 
rule itself has no application to a contract in which there is 
a clear manifestation of a purpose to bind the principal, and 
the principal only, accompanied with a refusal on the part 
of the agent to obligate himself. 

When the fourm of the instrument clearly indicates it to be 
done in behalf of another, the courts must give it the con- 
struction that it is not the personal contract of the party 
signing the instrument, and no consideration respecting the 
plaintiff’s remedy against any other party should prevail 
with the court to change the contract—say the courts in 
Rice v. Gove, 22 Pick, 158; McBeath v. Haldimand 1, Term 
Rep., 172. 

It is just this distinction that has been taken in the case 
of an agent contracting in behalf of a foreign principal. 
There, if the language of the contract is at all ambiguous, 
so as to leave it doubtful to whom the credit was given, the 
principal or the agent, the circumstance that the principal 
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is resident abroad may be taken into consideration in deter- 
mining that question—it being reasonable, in a case admit- 
ting of doubt, to suppose that the other contracting party 
trusted the agent residing at home and subject to the laws 
and process familiar to himself, rather than one living be- 
yond the reach of domestic laws. 

But still it is a question of intention, and if the contract 
be in writing, and its terms clearly manifest a purpose to 
bind the principal, though a foreigner, it must be deemed 
to be the final repository of the intention of the parties, and 
its construction and effect should not be varied so as to 
charge the agent in consideration of its unreasonableness or 
inconvenience. Bray v. Kettell, 1 Allen, 80. 

The general rule is that whenever a party assumes to act 
as agent for another, if he have no authority or if he exceed 
his authority, he will be held to be personally liable to the 
party with whom he deals, for the reason that by holding 
himself vut as having authority, he misleads the other party 
into making the engagement. But this rule is founded 
upon the supposition, say the court of appeals of Kentucky 
in Murray v. Caruthers, 1 Met., 71, that the want of authority 
is unknown to the other party, or if known, that the agent 
undertakes to guaranty a ratification of the act, and when 
the want of authority is known, and it is clear that the agent 
did not undertake to guaranty a ratification, it results that 
the agent is not personally beund. 

Here, it is manifest ‘both from the pleadings and the 
proofs that the plaintiffs had full knowledge of the non- 
existence of the “Journal Publishing Company” as a cor- 
poration ; and the terms of the writien contract, as read in 
the light of the conduct of the parties, leave not the least 
reason to suppose that there was any undertaking on the 
part of the defendants to become sponsors for the proposed 
new company. Indeed they preclude any such hypothesis. 

In Story on Agency, § 265, it is said, there are exceptions 
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to the rule that persons contracting, as agents, are held per- 
sonally responsible when there is no principal to whom re- 
sort ean be had, and as an illustration is cited the case of 
an agent who should declare that he had no authority to 
contract for his principal, and yet refused to bind himself 
personally; and again in section 287, the case is put of a 
voluntary society, the members of which having subscribed 
for some charitable purpose engage an agent to procure 
supplies, and he should doso with an understanding on the 
part of those furnishing them, that they should rely for 
their reimbursement solely upon the funds that should from 
time to time be subscribed. In such cases the author de- 
clares there could be no doubt, that neither the subscribers 
nor the agent would be personally liable. 

In Smout v. Ilberry, 10 M. & W., 1, an agent, to whom no 
fraud was imputable and who had assumed no personal ob- 
ligation, was held uot to be responsible, though as the court 
declared they felt themselves “ pressed with the difficulty 
that if the agent were not liable, there was no one that 
could be liable on the contract.” 

In Wake v. Harrop, 1 H. & C. (Exchequer), 200, the court 
say, they are not bound to say whether the intended princi- 
pals are liable; it is enough that the intention was that the 
defendants (the agents) should not be personally liable, and 
that even if the principals were not liable, there couid be 
no good reason for suing the agents when there was an 
agreement that they should not be personally liable. 

In the absence of all agreement, express or implied, to be 
personally bound, there can be found no case, we apprehend, 
in which an agent has been held responsible who has not 
been guilty of fraud, either actual or constructive. If, hav- 
ing no authority and so knowing, he yet contracts as though 
he had, then upon the plainest principles of right he should 
be held responsible because of his positive fraud ; and so, if 
honestly believing himself to have authority while in fact 
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he has none, he contracts, he will likewise be held responsi- 
ble, for though not acting mala fides be has still stated to be 
true what he did not know to be true, and if his wrong 
should work an injury to an innocent person, who has re- 
lied upon his assertion of authority, 1t is but just that he 
should make compensation. 

The true principle derived from all the cases, is, that an 
agent can be made liable upon a contract made for his 
principal, only, upon the ground that he has agreed to be 
responsible or that he has been guilty of some wrong or 
omission of right; and since as we have seen neither of 
these circumstances attach to the contract made by these 
defendants, it follows that they cannot be responsible. 

Independently of any agreement on their part, and with- 
out reference to any question of authority or fraud, the de- 
fendants most undoubtedly would have been liable if the 
consideration or benefit had moved to them personally. But 
their contract was made as trustees, and as such they re- 
ceived and used the property delivered to them by the 
plaintiffs ; and, so far as the case discloses, not a particle of 
personal benefit did they or either of them derive from it. 
This distinction we think clearly exists and was recognized 
by this court in Hite v. Goodman, 1 Dev. & Bat. Eq., 364. 

Judgment reversed and venire de novo. 

Error. Venire de novo. 








JOHN S. STELL v. WYATT BARHAM. 
Deed. 


A deed reciting that the grantor conveys to the grantee a certain tract 
of land and agrees with the grantee and his heirs to warrant the title 
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to the grantee, passes only a life estate. (Distinguished from Phillips 
v. Davis, 69 N.C., 117; Phillips v. Thompson, 73 N. C., 543, and other 
cases.) 

(Roberts v. Forsythe, 3 Dev., 26; Register v. Rowell, 3 Jones, 312; Wiggs 
v. Sanders, 4 Dev. & Bat., 480; Snell v. Young, 3 Ired., 379, approved ; 
and Phillips y. Davis, 69 N. C., 117; Phillips v. Thompson, 73 N. C., 
543; Waugh v. Miller, 75 N. C., 127; and Allenv. Bowen, 74.N,. C., 
155, distinguished.) 


EsectTMent tried at Fall Term, 1881, of Wake Superior 
Court, before Gilmer, J. 

The following issues were submitted to the jury: 

1. Is the plaintiff entitled to the possession of the land 
described in the complaint? 

2. Does the defendant unlawfully withhold said land from 
plaintiff? 

The plaintiff read in evidence a deed from Judkins Bar- 
ham executed to Perry Barham in 1837, a deed from Perry 
Barham to W. H. Pace executed in 1880, and a deed from 
Pace to plaintiff. He also read in evidence a deed from 
Perry Barham to Isham Young executed in 1854, for the 
same land. When the deed from Judkins Barham to Perry 
Barham was offered in evidence, the defendant objected to 
its introduction, on the ground that it was void for uncer- 
tainty in the description of the land. The only description 
in the deed was “a certain piece of land, to-wit, adjoining 
the lands of Wm. Roles, Reuben Mitchel, Hardy Dean, 
John L. Terrell, C. Vanderford, and others.” 

His Honor remarked that he could not say the deed was 
void on its face, for that, it might be aided by parol evidence 
of the identity of the land. To this the counsel of the de- 
fendant assented, but asked that his exception might be 
noted in order to avail himself of it if the said uncertainty 
should not be corrected by parol evidence. 

The plaintiff then proved by Perry Barham under whom 
he claimed, that the land had been occupied by Judkins 
Barham before his death, and was the only land ever owned 
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by him; that it was bounded by the lands of the parties 
mentioned in the description of the same in the said deed, 
and joined no other person ; that he took possession of it 
after the execution of said deed and conveyed it to said 
Pace by the deed referred to, and that he recognized it as 
the land conveyed by Pace to the plaintiff, by the bounda- 
ries given in the deed by Pace to the plaintiff; that he put 
the defendant on the land as his tenant before the year 1845, 
and soon after his purchase thereof, where he has since :re- 
mained, never having claimed any right therein, and pay- 
ing to the witness rent for the same until his sale to Pace; 
that he had never surrendered his tenancy, and on various 
times and occasions up to the execution of the deed to Pace, 
admitted that said land belonged to witness. To-the same 
effect was the testimony of A. R. Young, another witness 
for the plaintiff. 

The plaintiff also introduced one T. J. Barham, who tes- 
tified that he knew the land all his life; that it was on the 
south side of the road adjoining the lands of Isham Young, 
Clayton Lee, Squire Fleming, and known as the “ Perry 
Barham” land, and contained one hundred and odd acres, 
on which the defendant lived, and had never lived on any 
other land since the witness knew him. The defendant ex- 
cepted to the evidence of this last witness. 

The deed offered by the plaintiff from Perry Barham to 
Isham Young, after reciting a consideration of three hun- 
dred dollars, proceeded, “hath granted, sold and conveyed 
unto said Isham Young a certain tract of land lying and 
being in Wake county, &c., known as the ‘Judkins Barham’ 
land, and the said Perry Barham doth agree with the said 
Isham Young, his heirs and assigns, to warrant and forever 
defend the right and title of the said land unto the said 
Isham Young from any and all lawful claims from any 
person or persons whatever.” 

It was proved that Isham Young died in the year 1875, 
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The court charged the jury that if they were satisfied 
from the evidence that the defendant entered on the land 
as the tenant of Perry Barham, and had never surrendered 
the possession, he could not deny the title of Perry Bar- 
ham, or any one claiming under him, and that the deed 
from Perry Barham to Isham Young only conveyed to the 
latter a life estate, and that on the death of said Young the 
land reverted to Perry Barham. 

The jury returned a verdict for the plaintiff, responding 
in the affirmative to each of the issues. There was judg- 
ment accordingly and defendant appealed. 


Messrs. Battle & Mordecai, Batchelor, Pace & Holding and 
Strong & Smedes, for plaintiff. 
Mr. Armistead Jones, for defendant. 


AsHE, J. The appeal was dismissed at October term, 1881, 
for the want of an appeal bond, but brought again to this 
court by a writ of certiorari, returnable to the February term, 
1882. 

There were one or two exceptions taken by the defendant 
tu evidence which we deem immaterial in the view we take — 
of the case. But there were some exceptions to the evi- 
dence offered in regard to the identity of the land in dis- 
pute, which it is proper to consider, to-wit: 1st. That the 
parol evidence adduced did not identify the land, and 2nd, 
that there was error in overruling the objection to the testi- 
mony of T. J. Barham. 

The first exception cannot be sustained, for the defendant 
expressly assented to the remark made by His Honor, that 
he could not say the deed was void on its face, for that, it 
might be aided by parol evidence of the identity of the land 
described in the deed from Perry Parham to Isham Young, 
and reserved his exception until he could see whether the 
evidence should “ fit the description to the thing.” It was 
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an exception, if one at all, to tle sufficiency of the evidence 
and not to its admissibility. We think the identity of the 
land was unmistakably established by the uncontradicted 
testimony of Perry Barham and A. R. Young. At all events, 
their testimony on that point was sufficient to be left to the 
jury, and they found it in favor of the plaintiff. 

As to the other exception to the testimony of T. J. Bar- 
hham,-the record does not diselose the ground upon which it 
proceeded, and as counsel assigned none, and we are unable 
to perceive any, it must be overruled. 

The main question for our consideration, and that upon 
which the case hinges, is, did the deed from Perry Barham 
to Isham Young convey a fee simple or only a life estate? 
If it conveyed a fee simple, the plaintiff could not recover ; 
but if only a life estate, then the plaintiff was entitled to a 
verdict. 

His Honor charged the jury, that the deed conveyed only 
a life estate, and in this ruling we hold there was no error. 

There is no principle of law better established than that 
the word heirs is absolutely necessary in a deed to convey a 
fee simpleestate. It is familiar elementary learning that 
the word heirs is necessary to be used either in the premises 
or habendum of a deed to convey an estate of inheritance. 
It is not essential that it should be in the habendum. Its 
insertion in the premises wil] answer, for a deed may be 
good without any habendum to pass a fee simple, if the 
words of inheritance are used in the premises, but it is most 
formal and usual to insert it in the havendum, as thatis the 
orderly part of a deed in which is defined the estate or in- 
terest granted. 2 Blk., 298. 

It has been held by repeated decisions in this state that 
the use of the word heirs in the premises or habendum of 
deeds at common law, or those operating under the statute 
of uses, is so essential that a life estate cannot be enlarged 
into a fee either by a warranty in fee, or by a covenant for 
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quiet enjoyment. Roberts v. Forsythe, 3 Dev., 26; Register v. 
Rowell, 3 Jones, 312; Wiggs v. Sanders, 4 Dev. and Bat., 480, 
and Snell v. Young, 3 Ired., 379. 

The defendant, however, contends that the rigid rule of 
construction maintained in these cases has been relaxed, 
and that deeds have been since held to convey estates in fee 
simple where the word heirs was not employed in either the 
premises or habendum, and cites in support of his position, 
Phillips v. Davis, 69 N. C., 117; Phillips v. Thompson, 73 N. 
C., 543; Waugh v. Miller, 75 N. C., 127, and Allen v. Bowen, 
74.N.C, 155. But upon examination of these decisions it 
is found that in every case it was held that there was an 
habendum to the bargainee and his heirs—however con- 
fusedly mixed up with the clauses of warranty. 

In Phillips vy. Davis, the deed was held to pass a fee simple 
because there was an habendum to the bargainee and his 
heirs, mixed in with the clause of warranty. The deed read, 
“To have and to hold free and clear from all just claims, I 
the said J. B., doth warrant and defend the right and title 
of said tract of land to him, and ¢o hold free and clear from 
me and my heirs, and the claims of any other persons unto 
him the said G. P., his heirs and assigns. 

The deed in the case of Phillips v. Thompson, was held to — 
pass the fee simple for a like reason. There, the words of 
limitation were, “ To have and to hold all and singular the 
aforesaid land and premises, and we do for ourselves, our 
heirs, executors and administrators, warrant and forever de- 
fend against the lawful claim or claims of all persons what- 
ever unto the said C. D. to him, his heirs and assigns forever. 
Judge Serrie who spoke for the court said, if we strike out 
the words which have no sense either by themsevles or in 
connection with others, or rather if we permit them to re- 
main dormant, we have a perfect habendum in fee. 

Very similar to the preceding cases is that of Waugh v. 
Miller. The conveyance was, “ of all the land, together with 
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all and singular his right and title of, in, and to the same, 
to the aforesaid Waugh and Findly to which he (the bar- 
gainee) binds himself, his executors, administrators and as- 
signs, to warrant and forever defend, & , tothe said W. and 
F, their heirs, &c., to have and to hold, &. Judge Bynum who 
delivered the opinion in this case said: The habendum and 
the warranty are mixed and confused. The grantor bound 
his heirs to the grantee’s heirs, and the words may be so 
transposed as to give the conveyance of a feesimple both of 
forin and substance. 

The deed in Allen v. Bowen was couched in the following 
terms: “ The understanding is that we sell all the right, title 
and claim that we have in the lands of Respass, deceased, 
unto the said William Bowen, of the second part, and by 
these presents hath bargained and sold and conveyed our 
land or right aforesaid, which we do warrant and forever 
defend. And we, Thomas A. Pritchett and Elizabeth his 
wife doth for themselves, their heirs, executors, administra- 
tors and assigns, forever the land to the said William Bowen 
his heirs, executors, administrators and assigns forever clear 
of all encumbrances whatever.” Judge Bynum who also 
delivered the opinion in this case said: “The confusion 
here as in that case (referring to the case of Phillips v. 
Thompson,) is produced by the attempt to incorporate a 
clause of warranty with the habendum.” 

The deed in our case is much more informal and defec- 
tive than even the deed in the last case. It reads, “ hath 
granted, sold and conveyed unto said Isham Young a cer- 
tain tract of land lying and being in Wake county, &. And 
the said Perry Barham doth agree with the said Isham 
Young his heirs and assigns to warrant and forever defend 
the right and title of the said land to the said Isham Young 
from any and all lawful claims of any person or persons 
whatsoever.” 

This case it will be seen is notably distinguishable from 
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those relied upon by the defendant’s counsel, in that, there 
are no words of inheritance in the vremises, the habendum, 
if there be one, or the clause of warranty. And no case, 
we presume, can be found where a fee simple has been held 
to be created by a deed without the word heirs. In the 
clause of warranty in this deed, the grantor agrees with the 
grantee and his heirs and assigns to warrant and defend 
the right, &c., to the said Isham Young, but not to his heirs. 
There is no transposition of the words which will warrant 
the construction that the deed conveyed a fee simple. It 
may have been so intended by the parties, but we are un- 
willing to make, by a strained construction, any further re- 
laxation of a rule of law so long and so uniformly estab- 
lished. _ 

Concurring as we do in the correctness of His Honor’s 
charge, the judgment of the court below must be affirmed. 

Being of opinion with the plaintiff upon the merits of the 
case, we have deemed it unnecessary to discuss or to decide 
the preliminary motion made by the defendant’s counsel. 

No error. Affirmed. 








MARTHA V. MOSELY v. GRACE E. MOSELY and others. 
Deed— Trusts and Trustees. 


1. A deed to M and his heirs, in consideration of one dollar, “‘ as well as 
the natural affection’’ of the grantor to his daughter, wife of said M, 
conveys an absolute estate to the grantee, and docs not annex a trust 
in favor of the wife. 

2. No consideration is necessary ina deed executed under the statute, 
as none was under a feofment to which it succeeds. 

3. Trusts arising from operation of law are: 1. Where an estate is pur- 
chased in the name of one person and the consideration is paid by an- 
other. 2, Where the intention not to benefit the grantee is expressed 
upou the instrument. 

(Ivey v. Granberry, 66 N. C., 223, cited and approved.) 
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ProceEDING for dower heard on appeal at Spring Term, 
1882, of Hatirax Superior Court, before McKoy, J. 
Appeal for defendants. 


Mr. R. O. Burton, Jr., for plaintiff. 
Messrs. T. N. Hill and Day & Zollicoffer, for defendants. 


Smitn, C. J. The plaintiff, widow of Richard E. Mosely, 
in this action against the defendants, his offspring by a pre- 
vious marriage and heirs at law, claims dower and asks to 
have it assigned in the tract described in her petition and 
of which she alleges the intestate was seized and possessed at 
the time of his death. The defendants deny the allegation 
of title in their father, and insist that the deed of convey- 
ance therefor, executed on April 2nd, 1857, by William H. 
Wesson, their maternal grandfather, to the intestate, and of 
which they annex a copy to their answer, created a trust for 
the donor’s daughter, and vested in the intestate, if any, an 
estate for his own life only. To this answer the plaintiff 
demurs, and upon the hearing before the probate judge, the 
demurrer was overruled. Upon the plaintiff’s appeal to the 
superior court, the judgment was reversed, and from this 
ruling the defendants bring the case before us, and present 
the question as to the construction and legal effect of the 
said deed, which is as follows: 

“This indenture made this the 2nd day of April, 1857, 
between William H. Wesson of the one part and Richard 
E. Mosely of the other part, both of the county of North- 
ampton and state of North Carolina, witnesseth : That for 
and in consideration of one dollar to the said Wm. H. Wes- 
son in hand paid by the said Richard E. Mosely, at or be- 
fore the sealing and delivery of these presents, the receipt 
whereof is hereby acknowiedged, as well as natural affection 
of said Wesson to his daughter, wife of said Mosely, he the 
said Wm. H. Wesson hath granted, bargained, sold, &c., 
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and by these presents doth grant, bargain, sell, &c., to the 
said Richard E. Mosely, his heirs and assigns, the tract or 
parcel of land, &c., (describing it.) The said Wm. H. Wes- 
son doth hereby warrant and defend the title to the said 
lands to the said R. E. Moseley and his heirs forever against 
all claims whatsoever. In witness whereof,” &. (Signed 
and sealed by W. H. Wesson.) 

The deed in terms conveys the estate of the donor to the 
intestate, uncoupled with any attaching trust for the wife, 
positive or implied. There are but two parties to the in- 
strument, and the recited pecuniary consideration passes 
from one to the other. The super-added words, “as well as 
natural affection of said Wesson to his daughter, wife of 
said Mosely,” expressing the inducements which prompted 
the conveyance to the husband, do not in form undertake 
to fetter or qualify the estate granted, nor do they in law 
raise and annex thereto a trust in favor of the wife. The . 
conveyance in form and effect is absolute. It cannot grow 
out of the recital of the inducement to the making of the 
deed, since the title is directly transmitted, and, upon a con- 
sideration received from the husband, to him alone. Indeed 
no consideration is necessary in a deed executed under the 
statute, as none was under a feofment to which it succeeds. 
This is decided in the case of Ivey v. Granberry, 66 N. C., 
223, in the conclusion of the opinion in which Reapk, J, 
uses this language: “Surely one may give by deed while 
he lives as well as he may by devise after his death. In 
either case no one can be heard to complain except creditors 
or purchasers for value.” 

Trusts arising by operation of law result in two cases it 
is said by an eminent author: 

1. Where an estate is purchased in the name of one per- 
son and the consideration is paid by another. 

2. Where the intention not to benefit the grantee is ex- 
pressed upon the instrument, as where the conveyance is 
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“upon trust” and none is declared, or that declared. fails. 
Lewin on Trusts, 168, 175. 

The present conveyance belongs to neither of these classes, 
and the intent to make the donation to the intestate and for 
his sole use is apparent upon its face, the donor securing to 
his daughter the incidental benefits accruing from the in- 
testate’s ownership and her marital relations with him. 

There is no error and the judgment must be affirmed. 
Let this be certified. , 

No error. Affirmed. 








J. O; BOONE, Trustee, v. R. W. HARDIE, Sheriff, 
Deed— Fraud— Evidence. 


1, The maker of a deed cannot be allowed to prove that he had made an 
agreement with the trustee inconsistent with the one expressed in the 
deed. 


2. A sleed of trust conveying a stock of goods to secure certain debts, 
and providing that after the expiration of twelve months and in case 
of default, the trustee shall take possession and sell the same, after 
allotting to the trustor his personal property exemption, is fraudulent 
in law. 

3. And proof that the trnstor remained in possession and managed the 
business, as agent of the trustee, and received and exp°nded the profits 
on his own responsibility, furnishes conclusive evidence of fraud. 


(Cheatham y. Hawkins, 80 N. C., 161, cited and approved.) 


CIVIL ACTION tried at Fall Term, 1882, of CumBERLAND 
Superior Court, before Gilmer, J. 
The plaintiff appealed. 


Messrs. Sutton, Guthrie and Hinsdale & Devereux, for plain- 
tiff. 
Messrs. Ray, Huske and Rose, for defendant. 
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Rurrin, J. On the 18th day of February, 1879, the 
plaintiff, Bell, being insolvent, executed a deed wherein he 
conveyed his stock of goods, liquors, groceries and notions, 
together with his evidences of debt and his household and 
kitchen furniture to his co-plaintiff, Boone, in trust to secure 
certain debts then owing by him, with a proviso however, 
that if he should pay the same on or before the 18th day of 
February, 1880, then the conveyance should be void, but if 
not, then and in that event the said Boone should “ take pos- 
session of the said property, and after allotting to the said Bell his 
personal property exemption thereout according to law, sell-the 
same,” and apply the proceeds as directed. 

The deed was registered on the first of the following 
month, and soon thereafter certain creditors of Bell, unse- 
cured in the deed in trust, obtained judgments against him, 
and placed executions in the hands of the defendant, who 
as sheriff of the county, levied upon the property embraced 
in the deed, and afterwards sold it and applied the proceeds 
to the satisfaction of the judgment creditors. 

Thereupon the plaintiffs bring this action to recover 
damages for the conversion of the property. The defendant 
justifies under the said executions, and impeaches the deed 
in trust as having been made with intent to hinder and de- 
lay the creditors of the maker, Bell. 

At the trial, the following issue was submitted and re- 
sponded to by the jury in the affirmative: “ Was the deed 
in trust referred to in the complaint fraudulent as to credi- 
tors?” 

lst Exception—The plaintiff, Bell, was introduced as a 
witness, and after testifying to the execution of the deed and 
the genuineness of the debts secured therein, the plaintiffs 
proposed to prove by. him that at. the time of the execution 
of the deed, it was agreed between the parties that the trus- 
tee should take immediate possession and control of the 
property conveyed. This was objected to, and the court 
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sustained the objection—holding that the witness might 
speak of what was done by the parties, but not of their 
agreements outside of the deed. 

The deed upon its face admits of but one construction. 
Until default made, by a failure on the part of Bell to pay 
the debts secured, within the twelve months next after the 
execution of the deed, the trustee had no power conferred 
upon him to take possession and dispose of the goods. At 
the end of that time, and not until then, in case of such de- 
fault, was he authorized to take dominion over them; and 
in the meantime they were to remain in the custody and 
under the control of the debtor. 

Apart from the plain wording of the instrument, the fact 
that he reserves his exemptions as allowed by law, aud 
makes their allotment the first act to be done by the trustee, 
and yet postpones it until after the lapse of the twelve 
months, preeludes the possibility of giving to it any other 
construction. And such being the interpretation put upon 
it by the court, it must follow necessarily that the maker 
could not be heard to say that he had a different under- 
standing with the trustee, inconsistent with the one ex- 
pressed in the deed. 

2. The plaintiffs then proposed to ask the witness, Bell 
what his intentions were in executing the deed, but upon 
objection was not allowed to do so. To settle this point, it 
is only necessary to refer to the decision made when this 
cause was before this court on a former appeal. 83 N.C., 470. 
It was then declared by the court, that though the deed was 
not upon its face so clearly fraudulent as to justify the court 
in pronouncing its condemuation, as a matter of law, it was 
still presumptively fraudulent, and needed that presump- 
tion to be rebutted, and that in determining that question, 
the intent of the maker as a bare mental operation and 
apart from his consent, was altogether immaterial ; and this, 
upon the ground that a party cannot be permitted to say 
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that he did not intend the necessary and natural conse- 
quences of his own act. See also Cheatham v. Hawkins, 80 
N.C, 171. 

3. The presiding judge, construing the deed to provide 
that the property should remain in the possession and 
control of the debtor for twelve months after its execution, 
without his having to account to any one therefor, held, as 
this court did, that there was a presumption of fraud against 
it, and holding also that there was no evidence offered 
which tended to rebut that presumption by explaining the 
delay, so instructed the jury, and caused them to find the 
issue for the defendant. So that, the only question now is— 
Was there any such evidence? 

The only witnesses who testified, as to that point, were 
the two plaintiffs, and in substance their testimony was, that 
though the deed was executed and proved before the clerk ‘ 
on the 18th of February, it was not registered until the Ist 
of March. On the day of its execution, Boone, as trustee, 
assumed the control of the property, but left it in Bell’s 
possession to hold and manage, as his agent, but without a 
word of agreement as to his compensation. Bell kept no ac- 
count of sales or expenses, though he did of the cash, and 
sold mostly forcash. After the execution of the deed, Boone 
visited the store some two or three times a week, and had a 
general knowledge of what was going on, though Bell did 
not advise with him as to his sales, and one debt to the 
bank he paid off in full, of his own accord and without the 
knowledge of Boone. Though no new goods were con- 
tracted for after the deed was executed aud before it was 
registered, some came to the store, and were received and 
kept until they were seized by the defendant, and after 
the deed was registered Bell made other purchases. No al- 
lotment of Bell’s personal property exemption was made, 
until after the seizure by the defendant, and then it was 
made by the officer. 





IN THE SUPREME COURT. 


GILL ve. EDWARDS. 


The effect of this testimony may be to show, that perhaps 
the parties misconstrued the deed as to the power and 
authority of the trustee, but it furnishes literally no ex- 
planation of the motive which prompted the debtor to post- 
pone his creditors for twelve months, during which time he 
expected to retain possession of the property, and to receive 
and expend the profits upon his own responsibility—as in- 
deed he did, according to his own statement, until its seizure 
by the officer. So far from rebutting the legal effect of the 
deed, and explaining its tendency to delay and hinder ecred- 
itors, it serves to make that a conclusion, which before was 
but a presumption of fraud. 

No error. Affirmed. 





DAVID H. GILL v. LUCY 8. EDWARDS and others. 


Homestead. 


A homestead cannot be sold under an execution issued upon a judgment 
rendered in an action ex delicto—affirming Dellinger v. Tweed, 66 N. C.., 
206. 


(Dellinger v. Tweed, 66 N. C., 206, cited and approved.) 


SpEcIAL ProcerepinG for partition of land, commenced 
before the clerk and transferred to and tried at July Special 
Term, 1882, of Vance Superior Court, .before Graves, J. 

The plaintiff in his complaint alleges that defendants 
Lucy S. Edwards, Mary L. B. Edwards and Elizabeth P. Ed- 
wards were tenants in common and owners in fee simple of 
the tract of land described in the petition for partition ; that 
L. A. Paschall, administrator of one Martha Edwards, de- 
ceased, instituted a suit in the superior court of Granville 
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county against the said Mary Edwards and Elizabeth Ed- 
wards, for the conversion to their own use of a promissory 
note belonging to his intestate, in which he recovered judg- 
ment against them, and execution issuing thereon was 
levied ov the undivided interest of the said Mary and Eliza- 
beth in said land by the sheriff of Granville county, who 
made sale of the same for cash, and the plaintiff became the 
last and highest bidder, and received a deed from the sheriff 
for the interest of the defendants in the execution, arid 
thereby became entitled to two undivided thirds of said land 
as tenants in common with said Lucy S. Edwards; and 
prayed that commissioners might be appointed to make 

partition of the land between him and Lucy S. Edwards ac- 
cording to their respective rights, &c. 

The defendants, Mary and Elizabeth, in their answer as 
matter of defence state, that the sheriff levied on and sold 
their said interest in the land described in the petition, 
without laying off any homestead to them or either of them, 
and that said sale was void by reason thereof, and plaintiff 
acquired no title. 

The facts set forth in the pleadings being admitted, there 
were no issyes to besubmitted toa jury. But the plaintiff's 
counsel insisted that, inasmuch as the judgment for the 
satisfaction of which said interests were sold, was for dam- 
ages for a tort and not for debt, no part of said interests was 
exempt from sale under execution to satisfy the same, and that 
said Mary and Elizabeth were not, nor was either of them 
entitled to any homestead exemption against said judgment 
and execution. 

The defendant’s counsel on the other hand contended, 
that they were-entitled to homesteads against the judgment 
and execution, notwithstanding the judgment was for dam- 
ages for a tort, and that said interests being admitted by 
plaintiff to have been levied on and sold by the sheriff, with- 
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out laying off any homestead, the sale was void and the 
plaintiff acquired no title. 

His Honor being of the opinion that both the defendants, 
Mary and Elizabeth, were entitled to their homesteads ir 
the land in question, notwithstanding the judgment was for 
damages for a tort and not for a debt, and that the sheriff 
before levying upon and selling their interests ought to have 
had their homestead exemptions laid off and allotted to 
them respectively in the said land, and to have levied on 
and sold the excess only, and that as he did not doso, the 
sale and deed from the sheriff was void, and that the plain- 
tiff acquired no title thereby, gave judgment against the 
plaintiff, from which he appealed. 


Messrs. M. V. Lanier and W. H. Young, for plaintiff. 
No counsel for defendants. 


AsHE, J. Whatever may be our individual opinions 
upon this subject, it is now too late to moot the question. 
The point involved was fully and ably discussed in the case 
of Dellinger v. Tweed, 66 N. C., 206, and after the court had 
twice taken an qdvisari, it was decided that “ the homestead 
and personal property exemption under article ten of the 
constitution (of 1868) and the laws passed in pursuance 
thereof, cannot be sold under an execution-issued upon a 
judgment rendered in an action ex delicto.” It is true it was 
a divided court, but the adjudication has been too long ac- 
quiesed in now to be disturbed, and acting upon the princi- 
ple of “ stare decisis” which has almost uniformly governed 
the decisions of this court, as at present organized, we feel 
constrained to adhere to that decision. 

There is no error. The judgment of the superior court 
must be affirmed. 

No error. Affirmed. 
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A. K. MURCHISON and wife v. JOHN C. PLYLER. 
Homestead. 


The provisions of law in reference to homestead do not apply to a re- 
mainder dependent upon a life estate. Whatever may be the nature of 
interest in land, whether legal or cquitable, in order to constitute a 
homestead, it must be such as carries with it a present right of occu- 
pancy. 


Civit Action tried at Fall Term, 1881, of IREDELL Supe- 
rior Court, before Seymour, J. 

The plaintiffs intermarried in the year 1870, and have 
infant children now living. In 1872, John A. Murchison, 
the father of the male plaintiff, died leaving a will in which 
he devised the land in controversy to his widow, Barbara, 
for life, with remainder in fee to his said son. 

In 1875, the plaintiff, A. K. Murchison, executed a mort- 
gage whereby he conveyed the said land to one Blackmer, 
as security for a debt—his wife however not joining in 
the same. 

In 1876, Blackmer sold under the mortgage to one Sum- 

mers, who on the Ist day of January, 1877, sold and con- 
veyed the same to the defendant. 
. On the 10th day of March, 1877, the life tenant, Barbara | 
Murchison, died. The plaintiffs, nor either of them, owned 
any other land than that in controversy, at the date of the 
execution of the mortgage to Blackmer, nor have they since 
acquired any, and their prayer is to have that instrument 
declared inoperative because of its non-execution by the 
feme plaintiff, and to have a homestead allotted to them in 
the premises. 

His Honor, being of the opinion that there could be no 
homestead in a remainder sold during the pendency of the 
life estate, non-suited the plaintiffs, and they appealed. 
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Mr. J. M. Clement, for plaintiffs. 
Mr. D. M. Furches, for defendant. 


Rurrix,J. <A careful examination of the law in relation 
to homestead exemptions, as written in the constitution and 
the statute, and expounded by the courts, seems to lead 
necessarily to the conclusion, that land held in remainder 
dependent upon a life estate in another, is not susceptible of 
that immediate occupancy, which is contemplated by law, 


in order to constitute a homestead. 

While it may not be necessary, and as declared by the 
courts, is not necessary in order to bring it within the pur- 
view of the law, that the land to be exempt should be ac- 
tually occupied by the claimant of the exemption, it must 
still be so circumstanced with reference to his estate and in- 
terest therein, as to be presently subject to such occupancy. 

According to the express provisions of both the statute 
and the constitution, it is the actual homestead and the dwell- 
ing and other buildings used therewith, or in lieu thereof, 
such portion of the owner’s real estate as he may elect, and 
as is occupied by him, that is declared to be exempt from sale 
under execution. 

Another provision is that the land shall be set apart by 
metes and bounds, and in case of the debtor’s death, leay- 
ing a wife and no children, that the rents and profits thereof 
shall inure to the widow during her widowhood. 

With every disposition liberally to construe the law, and 
to give the fullest effect to its beneficent intentions in behalf 
of the debtor, we cannot perceive how these provisions can 
be made to apply to a mere remainder in lands dependent 
upon a life estate. It could never have been, nor can it pres- 
ently become the dwelling of the party. In no mode pos- 
sible to conceive of, cana present interest therein, to the ex- 
act value of a thousand dollars, be defined by metes and 
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bounds; nor, in the event of the owner’s death, can the 
rents and profits inure to his widow. 

The policy of the law is to providea shelter for the debtor 
and his family and to give them, not a prospective interest 
in the land valued at so much, but the land itself, described 
by metes and bounds for their immediate occupancy and 
support. The statute, no more than the constitution, has 
undertaken to exempt a homestead in mere expectancy. 
But it first requires a party to acquire a homestead in fact 
and then applies the exemption to it. In short, there can 
be no homestead without a home or the immediate possibility 
of a home upon the land itself. 

The restriction put by the constitution upon the hus- 
band’s power to convey his homestead with the assent of his 
wife, signified by her private examination, confers upon the 
wife no estate in the premises, so as to constitute her a joint 
tenant with the husband. The land, though subject to ex- 
emption, is the absolute property of the husband, and the 
only effect of this constitutional provision is to fetter his 
power of alienation. But to do even this, it must be a home- 
stead, that is, be susceptible in point of interest or estate, of 
a present occupancy and use by the husband and his family; 
and if not so susceptible, then it is not, and cannot be im- 
pressed with the homestead characteristics, and the owner’s 
power to convey is without any limit or qualification. And 
if he should exert this power, either absolutely or condi- 
tionally, by a sale of his estate and interest in the land 
while thus untouched by the right of exemption, it can 
never again be made subject to that right by anything that 
may thereafter occur. 

We do not mean to assert it to be essential to the right of 
homestead, that the party claiming it should have a perfect 
legal title to the lands sought to be subjected to it. An 
equitable interest in lands answers to the term “real estate,” 

6 
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used in the statute, as well as a striet legal title does, and 
falls as clearly within the spirit and purpose of the law. 

Accordingly it has been held that a debtor is entitled to 
a homestead in an equity of redemption, subject to the 
mortgage debts; and so, we doubt not, is a vendee under a 
contract for the purchase of land, or the holder of any such 
equitable interest. But whatever the nature of the interest, 
be it purely legal or equitable, in order to constitute a home- 
stead it must be such as carries with it a present right of 
occupancy and enjoyment, or else makes that right to depend 
upon something to be done by the owner himself, and con- 
sequently subject to his control. 

When once established and impressed upon the land, the 
right to homestead cannot be waived. Nor can it in any 
manner be diverted, save as provided for in the constitu- 
tion, and then too are the possible rights of the wife and 
children in the right of exemption observed and guarded by 
the law. But these are all incidents to a homestead in fact, 
and not to contemplated future homestead—for such a home- 
stead the law has made no provision. 

There is still another view of the question, which, if every 
other objection to the right of plaintiffs to the homestead 
claimed were overcome, would seem to be conclusive against 
it. If that right ever existed, it must have doneso before and 
up to the time of the conveyance to Blackmer by the hus- 
band. Now, for the whole of that period the life tenant was 
living, and was herself entitled to homestead in the same 
- land, and to have it laid off to her by metes and bounds. 
And it is difficult for us to understand how two separate 
homesteads, thus laid off and described, can exist in the 
same land at one and the same time. Suppose that instead 
of one, the testator had had five sons, and the remainder 
had been to them all; if the plaintiff’s position be correct, 
then we shall have the same parcel of land simultaneously 
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embraced in six distinct homesteads, for if good for one, it 
must be so for all. 

The estate which the husband had in the land that is thesub- 
ject of controversy here, was conveyed before the homestead 
quality (such as the constitution contemplates) attached to 
it, and when he had an unqualified power of disposition 
over it, and consequently it never became subject to that 
right. : 

The judgment of the court below is therefore affirmed. 

No error. Affirmed. 








W. A. CUMMING v. R. N. BLOODWORTH and others. 
Homestead—-Lien for materials furnished. 


The homestead right is not affected by a lien for materials furnished and 
used in improvements upon land covered by homestead, and the act of 
assembly (Bat Rev., ch. 65, § 1), inso far as it gives such lien is uncon- 
stitutional. 


Esectment tried at Spring Term, 1882, of Penner Supe- 
rior Court, before Gilmer, J. 

The plaintiff alleges that he is the owner in fee of the 
land in controversy and that the defendants wrongfully with- 
hold the possession of the same. Defendants deny the alle- 
gations of the plaintiff and the following issues were submit 
ted to the jury: 

1. Is the plaintiff the owner in fee of the land described 
in the complaint? 

2. Do the defendants wrongfully withhold the possession 
of the same from the plaintiff? 

The plaintiff showed title as follows: That from October 
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18th, 1877, to April 17th, 1878, the firm of Northrop & 
Cumming furnished lumber to the defendant Bloodworth 
of the value of $169.79 which was furnished for and used in 
the construction of a dwelling house on the land in dispute 
owned by the defendant Bloodworth, *and now claimed by 
the plaintiff in this action; that said Northrop & Cumming 
were lumber merchants in the city of Wilmington, N. C., 
and duly filed a lien in the proper office against said land, 
on which the said house was erected, and in due time 
brought their action against Bloodworth in a justice’s court 
for the bill of lumber, and recovered judgment therein ; 
that the judgment was duly docketed in the superior court, 
and on the 10th day of November," 1880, execution issued 
thereon and was levied by the sheriff upon the land set forth 
in the complaint ; that the sheriff sold the land to plaintiff 
W. A. Cumming and made a deed to him for the same, 
which said deed covered the land in dispute, and that the 
defendants are in possession of the same. 

The defendants in support of their title showed that at 
the time of levy of the execut.on aforesaid, the defendant 
Bloodworth claimed the land in dispute as his own, and de- 
manded that the sheriff lay off and allot his homestead 
therein according to law; that the sheriff thereupon sum- 
moned appraisers who proceeded to lay off the same in ac- 
cordance with the requirements of the statute and made due 
return thereof, and that the homestead so laid off covered 
the whole of the land claimed by the plaintiff in this action, 
-and as described and conveyed by the sheriff’s deed, and 
that the value of the premises was set forth in the return of 
the appraisers as $500. The defendants further showed 
that at the time of said levy and sale, the defendant Blood- 
worth owned no real estate whatever except the land so laid 
off as a homestead, and on which he then and now resided, 
and that the sheriff disregarding the action of the appraisers 
subsequently gold the land to the plaintiff, under the opin- 
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ion that the lien of Northrop & Cumming for materials 
furnished prevailed against the homestead. 

The defendants requested tie court to charge the jury 
that the lien of Northrop & Cumming being for materials 
furnished did not prevail as against the exemption of the 
homestead from execution, and that the land in dispute, be- 
ing covered by the homestead laid off and allotted to the 
defendant, Bloodworth, the sale and deed of thé sheriff were 
nullities and conveyed no estate to plaintiff. 

The court refused the instructions asked and charged the 
jury that said lien was good and valid as against the home- 
stead, and that the sale and deed of the sheriff entitled the 
plaintiff to recover. Defendants excepted. 

Verdict for plaintiff, judgment, appeal by defendants. 


No coursel for plaintiff. 
Mr. £. S. Martin, for defendants. 


AsuE, J. The question presented by the appeal is, does 
the lien given by the act of 1869-’70, (Bat. Rev., ch. 65) to 
one who furnishes materials, which are used in buildings or 
improvements upon land covered by the homestead of the 
owner, supersede the right of homestead therein ? 

The right to a homestead not exceeding one’ thousand 
dollars in value, is given by the constitution to every resi- 
dent of the state who owns and occupies land, and it is de- 
clared to be exempt from execution on the final process ob- 
tained on any debt, but not from sale for taxes, or for pay- 
ment of obligations contracted for the purchase of said 
premises. Art X,§2. And it is further declared, that the 
provisions of section one and two of this article, shall not 
be so construed as to prevent a laborer’s lien for work done 
and performed for the person claiming such exemption, or 
a mechanic’s lien for work done on the premises. Art. 
X, § 4. 
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So it is to be seen that these four exceptions to the ex- 
emption of the homestead are allowed by the constitution, 
viz: the liabilaty to sale for taxes, the payment of obliga- 
tions contracted for the purchase of the premises, and the 
lien of laborers and mechanics; and they are the only ex- 
ceptions designated in that instrument. We are therefore 
unable to perceive how it ean be contended that the lien for 
materials furnished, given by an act of the legislature, can 
constitute a Jien upon land covered by the homestead when 
no such lien is anywhere mentioned in the constitution. 

If it had been the intention of the framers of that in- 
strument to make the lien for materials furnished on ex- 
ception to the general exemption of the homestead from 
execution, &c., they would have so declared in language as 
explicit as that used in reference to the exceptions men- 
tioned; but as they did not do so, the conclusion is that 
they did not intend to allow any other exceptions than 
those expressly designated. Expressio unius exclusio alterius. 

And the homestead being a right created and vested by 
the constitution, with the exceptions to its exemptions de- 
fined and enumerated in the same, it was not in the power 
of the legislature to impair or abridge its efficacy for the 
purposes of its creation by adding other exceptions. To 
hold that the legislature can exercise such a power, would 
be conceding to it the right to override the constitution and 
frustrate the intention of its framers. 

We think it is too plain to admit of controversy that the 
act of 1869-’70, so far as it may have been intended to give 
a lien for materials furnished upon land set apart and al- 
lotted as a homestead, is in violation of the constitution, 
and we therefore hold that the charge of His Honor to the 
jury was erroneous, and that his judgment be reversed. 

Let this be certified to the superior court of Pender county 
that a venire de novo may be awarded. 

Error. Venire de novo. 
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R. 0. BURTON, Jr., v. R. P. SPIERS and another. 
Homestead— Equity of Redemption. 


1. The validity of a homestead allotment cannot be impeached by evi- 
denee of matter ia pais, but the aggrieved party, crediter or debtor, 
must make a direct application te the court te which the exeeution and 
allotment are returned. 

2. An exception te the qualification of an appraiser must be taken be- 
fore he enters upon the discharge of his duty. 

3. An equity of redemption is subject to homestead; and the equitable 
estate is not destroyed by the fact that the property is over-burdened 
with trust debts. 

4. Analogy in assignment of dower in equity of redemption pointed out, 
and method of procedure in alletiag homestead suggested by SMITH, 
C.J. 

(Spoon v. Reid, 78 N.C , 2443 Gheen vy. Summey, 89 N.C., 187; Jones v. 
Com’rs, 85 N. C., 278; Cheatham vy. Jones, 68 N. C., 153; Crummen 
v. Bennet, Ib., 494; Caroon y. Cooper, 63 N. C., 386; Creecy v. Pearce, 
69 N. C., 67; Bank y. Green, 78 N. C., 247, cited and approved.) 


Esectment tried at Spring Term, 1882, of Hatirax Su- 
perior Court, before Bennett, J. 
Appeal by plaintiff. 


Messrs. Gatling &. Whitaker, for plaintiff. 
Messrs. Batchelor, Hill, Peebles, and Mullen & Moore, for de- 
fendants. 


Suita, C. J. The plaintiff derives title to the lot de- 
scribed in his complaint, and for the recovery of which the 
present suit is instituted, by virtue of a sale made by the 
sheriff of Halifax under several executions issued from the 
superior court against the defendant Richard P. Spiers, and 
the deed toe him therefor. 

The defendants resist the recovery on the ground that 
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the homestead of the defendant, Spiers, has not been laid 
off and assigned to him as required by law, and they allege 
that the action of the appraisers summoned by the sheriff, 
and whose report of an assignment of the homestead is re- 
turned with the executions, for certain errors and irregular- 
ities, is inoperative and void. They impeach the validity 
of the proceedings of the appraisers for the reasons: 

1. That the portion of the lot assigned as an exemption 
was not selected by the defendant, but by the appraisers 
themselves against his will and under protest. 

2. That it was taken from land conveyed in two successive 
deeds in trust, made to secure debts greater in amount than 
the value of the entire lot from which it is separated. 

3. That the said Spiers had but an equitable estate in the 
premises, not liable to sale under execution and not sub- 
ject to the jurisdiction of the appraisers summoned by the 
officer. 

4. That one of the appraisers had not the qualifications 
of a juror and was incompetent to act. 

5. That the notice of the intended appeal, followed by a 
persistent effort to have a review of the proceedings of the 
appraisers and their action reversed, suspended the officer’s 
authority to make the sale without another allotment of 
homestead, until the controversy respecting the legal effi- 
cacy of the first was determined. 

6. That the appraisers erred in placing their estimate 
upon the land, as unaffected by the attaching trusts, instead 
of upon the defendant’s equity of redemption or trust estate. 

The defendant, Clark, to whom a portion of the land in 
dispute had been previously conveyed by Spiers and wife, 
was allowed to come in, as a co-defendant, and assert his 
title thereto, and in his answer he unites in the same de- 
fence. 

Several issues, eliminated from the pleadings, were offered 
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by the plaintiff and accepted by the defendants who pro- 
posed another in these words: 

“Ts the defendant, Spiers, entitled to a homestead in the 
land and premises mentioned in the complaint, or any part 
thereof?” 

This issue alone was by the court submitted to the jury, 
and the others withheld to await the rendition of the ver- 
dict. 

On the trial the defendants were allowed, after objection 
from the plaintiff overruled, to introduce witnesses to prove 
what took place before the appraisers while they were en- 
gaged in estimating and laying off the exemption, the con- 
tention of the parties, and the rule that controlled their ac- 
tion, for the purpose of showing an infecting illegality, and 
annulling and avoiding the result. 

The testimony is setout at great length, interspersed with 
numerous exceptions resting upon the same principle, the 
recital of which in detail is needless, since in our view, the 
allotment made and returned, quasi-judicial in its nature 
and entirely regular upon its face, cannot be thus collater- 
ally assailed and treated as a nullity for any of the imputed 
defects. 

The homestead assigned, whether valid or void, as an 
estate protected from final process for debt, ceased to exist 
when, by the sale under the deed in trust afterwards, the 
land upon which it was placed was found insufficient, as 
appears upon the case sent up, to discharge the secured 
debts; and thereafter the debtor, then having none, would 
be entitled to the exemption of any property proposed tobe 
sold, as ifno allotment had ever been made. But while the 
former remained in force and the reserved estate or interest 
was still vested in the debtor, and thus put beyond tle credi- 
tor’s reach, however unfruitful of benefit it might thereafter 
prove, the debtor could not claim another allotment, for 
the simple reason that he already had an allotted homestead. 
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Referring to an exception taken to the validity of a home- 
stead, not assigned in the debtor’s place of residence, and 
assailed as in contravention of the constitution (Art. X, § 2), 
Reape, J. says: “ When theallotment was made to him in 
two other tracts by the sheriff’s appraisers, and he took no 
exception thereto and no appeal therefrom, and disclaimed 
title to the home place and claimed no homestead therein, 
he assented to and was bound by the allotment, and the same 
became an estoppel of record against him. He has his home- 
stead regularly allotted to him, and having that, he cannot 
claim another.” Spoon v. Reid,78 N. C., 244. 

So in Gheen v. Summey, 80 N. C., 187, where the exemption 
had been laid off by appraisers selected by the sheriff, when 
acting under execution for a debt contracted prior to 1868, 
it was held that the allotment was void, because as to such 
debts the statute was void, and the court, through Asue, J. 
says, that “in order to be conclusive the judgment relied on 
as res adjudicata must have been one of a legally constituted 
court,” and it may be added invested with jurisdiction in 
the particular case. 

Since the repeal of the law creating the township board 
of trustees under the authority conferred upon the general 
assembly by the amendment to the constitution (Art. VII, 
§ 14), and the failure to deposit an appellate jurisdiction 
elsewhere, for revising the action of the appraisers, as held 
in Jones v. Commissioners, 85 N. C., 278, the remedy for a 
party, creditor, or debtor aggrieved, would seem to be in a 
direct application to the court, to which the execution and 
the allotment are returned. ‘ 

The statute requires that the appraisers “ shall make and 
sign, in the presence of the officer, a return of their pro- 
ceedings, setting forth the property exempted, which shall 
be returned by the officer to the clerk of the court for the 
county in which the homestead is situated, and filed with the 
judgment roll in the action, and a minute of the same en+ 
tered on the judgment docket.” Bat. Rev., ch. 55, § 4. 
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This direction as to the‘disposition to be made of the re- 
port of the exemption, is not to give notice of its extent 
only, but to subject it to a motion made in a reasonable time 
to set it aside, and which order would most commonly ren- 
der necessary the setting aside the sale also, since the boun- 
dary of the excess might be changed by an alteration in the 
limits of the exemption, upon a new assignment. In the 
absence of any vitiating illegality apparent upon the face of 
the proceeding, it ought not to be disturbed by evidence of 
matter in pais, except upon a direct impeachment of the 
complaining party. 

As it may conduce toa termination of the controversy, 
(the policy aimed at in the new method of civil procedure,) 
we will briefly notice, as if the allotment were exposed to 
the attack, as permitted by the judge below, the several ob- 
jections offered to its legal efficacy and operation. These 
objections are: 

1, That the lot of land from which the exemption is taken 
was not selected by the defendant. 

‘The testimony upon which the jury were instructed upon 
this branch of the case, most favorable to the defence, is 
that of the defendant, Spiers, himself, who supposing as did 
all the others, that all bis lands were encumbered, objected 
to any homestead being set off for that reason; but upon 
the sheriff’s saying it must be done, and inquiring where he 
would take it, the defendant said he would be glad to have 
it at the place where it was accordingly located by the ap- 
praisers. While the statute gives the debtor the right of 
selecting the location of the proposed exemption, if he fails 
to exercise it, the appraisers are required to make the elec- 
tion for him, always including the dwelling and buildings 
used therewith.” § 6. 

The selection of the place was made by the debtor, and 
though he disclaimed any right to a homestead in lands, all of 
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which were supposed to be heavily encumbered, and his 
equity of redemption regarded, (as the results of the sale 
proved to be true) of no practical value to the debtor, he is 
not less bound thereby, because an exemption may be in an 
equity of redemption. Cheatham v. Jones, 68 N. C., 153; 
OCrummen v. Bennet, Ib., 294. 

2. Whether the equity of redemption in the land con- 
veyed in trust to a trustee is subject to execution or not, in 
relation to which different opinions have been expressed, it 
is certain from the two last cases cited it is subject to the 
homestead, and it was unencumbered land, (relieved of the 
homestead lien by reason of a common misapprehension of 
parties) that was sold and is claimed in the present suit. 

3. The disqualification of one of the appraisers is not an 
exception of which the defendants can now avail them- 
' selves, as it should have been taken, and so the judge prop- 
erly held, before they entered upon the discharge of their 
official duties, and not after they have been performed. 

4. The fact that the lot was over-burdened with trust debts 
does not destroy the defendant’s equitable estate therein, 
though the event proved that such an estate was valueless. 

5. We cannot ascribe to the misdirected efforts of the de- 
fendant, to bring the case before a tribunal without juris- 
diction, the effect of arresting the action of the sheriff in 
proceeding to execute the mandate issued to him. This is 
evidence of dissatisfaction with the allotment, but when 
made, it leaves the officer freedom, and it becomes his duty 
to act. 

6. We do not feel called upon to decide the question dis- 
cussed in the argument, and so difficult of a satisfactory 
solution, whether the homestead should have been set apart 
and assigned of the required value upon the land itself, 
without reference to the encumbrance; or upon an enlarged 
area, the equity of redemption in which is estimated to be 
worth one thousand dollars—in other words, should the 
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assignment be of the land or of the equitable estate in the land 
remaining in the debtor. 

If the latter course be pursued and the incumbrance af- 
terwards be removed, it is obvious the exemption would ex- 
ceed the constitutional limits and a re-assignment would 
become necessary. If the former, as was adopted by the 
appraisers in the present case, that result would be obviated 
and the discharge of the liens would leave the debtor in 
possession of what he is entitled to, and dispense with an- 
other assignment, giving permanence to the first and with- 
out prejudice to either party. In such case, as is suggested 
in Cheatham v. Jones, supra, the debtor might have a right 
to require of the trustee, in case a sale became necessary, to 
dispose of all the land outside the bounds of the portion 
exempted, and apply the proceeds in exoneration of the 
latter to that extent. If all the debtor’s lands were under 
the same trusts, and created in one instrument, the practi- 
cal results to the debtor would be alike, whichever method 
of allotment be pursued; since in both, the unsold land left 
after discharging the incumbrance would remain to the 
debtor. 

An analogy may be found in the assignment of dower to 
the widow in an equity of redemption, in lands conveyed 
by her deceased husband, which is giver her by the statute, 
(Bat. Rev., ch. 117,.§ 2), and it is held that when set apart, 
she may require the sale of all the other lands and of the 
reversion in the part allotted for her dower in exoneration, 
by a discharge of the secured debt. Caroon v. Cooper, 63 N. 
C., 386 ; Creecy v. Pearce, 69 N. C., 67. The dower is given 
in the equity of redemption, or other trust estate, and it is as- 
certained and assigned in the land itself, and not in the 
equitable estate in the land, and the benefits are secured 
through the attaching equity declared by the court. 

Why should not the same course be pursued by the ap- 
praisers, the debtor’s claim to the exemption and the widow’s 
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right to dower being alike paramount to those creditors? 
If there are lands possessed by the debtor free from encum- 
brance, the exemption may be of the whole or a part of 
them, and then no question could arise in respect to it. 

In support of this view, it will be observed in the lan- 
guage of Bynum, J., in Citizen’s Bank v. Green, 78 N. C., 247, 
that, “the homestead is not the creation of any new estate 
vesting in the owner new rights of property. His dominion 
and power of disposition over it are precisely the same after 
as before the assignment of homestead.” The constitutional 
provision exempts a certain part of the debtor’s estate “from 
sale under execution or other final process,” and land of the 
limited value issimply set apart and freed from sale for the 
debt, whatever may be the measure of value of the debtor’s 
interest therein. If the debtor has an estate for a term of 
years or less than a fee simple, he retains that estate and 
has the occupation and use of land, in which the estate is 
held for the prescribed period of time, if it endure so long, 
and within the limits of the valuation specified. But he 
would not be allowed land of greater value because his in- 
terest is less than a fee, the purpose of the law being to pro-: 
tect the insolvent debtor in the use and enjoyment of land 
estimated to be wortk $1000, and to others after his death 
for a limited period, or for so long a time as his estate and right 
of possession endure. 

For these reasons we are — to uphold the action of 
the appraisers as to the manner of the allotment, but we re- 
frain from determining the point until it shall come before 
us and become necessary in deciding the cause. 

We simply decide on this appeal that the validity of the 
allotment of the homestead cannot be asserted in the collat- 
eral manner allowed by the court below, for any of the 
causes specified, dehors the allotment itself, and that in this 
ruling there is error. The judgment must be reversed, and 
a new trial had, and it is so ordered. 

Error. Venire de novo. 
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R. W. DANIEL v. POLLY HODGES. 
Divorce and Alimony—Lis Pendens—Purchaser. 


The rule of lis pendens does not generally apply to a proceeding for ali- 
mony, which prefers a personal claim against the husband and does 
not attach to any specific part of his estate. But the facts of this case 
make it an exception to the general rule, in that, the lot in question 
specifically described in the petition for alimony, the only property 
of the husband and sought to be subjected by the plaintiff, was as- 
signed the wife by order of the court aud she was in actual possession 
at the time the deeds mentioned in the case were executed. Held 
Surther, That a proceeding which draws property incidentally in ques- 
tion is such lis pendens as affects a purchaser pendente lite, with notice, 
and the same is not destroyed by the reversal of an order in the cause. 


(Baird vy. Baird, Phil. Eq., 317; Isler v. Brown, 66 N. C., 556; Tabb v. 
Williams, 4 Jones Eq., 352 ; Gilmore v. Gilmore, 5 Jones Eq., 284, cited 
and approved.) 


EJECTMENT tried at November Special Term, 1881, of 
Hairax Superior Court, before Gilmer, J. 

The facts set forth in the answer as admitted by the de- 
‘ murrer are as follows: 

In the year 1876 the defendant instituted in the superior 
court of Halifax county a suit against one Joseph Hodges, 
who was the husband of the defendant, setting forth that 
her said husband had abandoned her, and left the state, and 
failed to contribute anything for her support and mainten- 
ance ; that the said Joseph had no property in this state ex- 
cept the lot described in the petition, it being that now 
claimed by the plaintiff, said description being as follows: 
A messua ge in the town of Weldon in said county of Hal- 
fax abutting on the line of the Raleigh and Gaston Rail- 
road Company, being a corner lot formerly occupied by one 
John Valentine. The prayer of the petition was for reason- 
able alimony and that the lot be assigned to her. 

Thereupon an order in the cause was made at the spring 
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term, 1876, of said court, assigning the lot to her till the 
further order of the court. In the order the lot was de- 
scribed as in the petition, and further, as adjoining the lot 
of Alfred Gee, Hicks, and others. At spring term, 1879, 
the said Joseph Hodges moved to set aside the order assign- 
ing the said lot to this defendant, the petitioner. He ap- 
pealed to the supreme court, where, at January term, 1880, 
the order was reversed, on the ground that the petitioner 
seeking no divorce or separation could not under the statute 
be allowed alimony pendente lite. 82 N. C., 122. This opin- 
ion was certified down to the superior court, but no judg- 
ment was ever entered up in accordance therewith, and this 
defendant continued to occupy said property. While the 
order was in force, and this defendant was in possession of 
the land thereunder, the said Joseph Hodges made a deed 
of trust for the land to one W. W. Hall, with power to sell 
the same when requested by W. H. Day, who was attorney 
for said Joseph Hodges in said suit for alimony, and pay a 
certain alleged debt of four hundred dollars to said Day, 
and any surplus over to said Joseph Hodges. The said 
deed was executed on the 16th day of November, 1877, and 
duly registered. 

Under the said deed, Hall the trustee sold the lot on the 
premises, and on the 29th day of December, 1877, executed 
a deed to the plaintiff for the consideration of $205. No part 
of this sum was due to Day except $ as his fee in said 
suit for alimony, and the said debt was fictitious and pre- 
tended. 

The proceeding for alimony is made a part of the answer 
in this case, and the prayer of the petition was for such ali- 
mony out of the estate of the said Joseph Hodges as the court 
may deem her entitled to. At November term 1880 of said 
court, the suit for alimony came on for final hearing, 
and the said land was assigned to her for her maintenance 
and support during her natural life. 
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That from January Ist, 1877, to the time of the institution 
of this action, this defendant has been continually in posses- 
sion of said lot under said order of court, and at the time 
of the sale by said Hall, as trustee, when plaintiff purchased, 
to-wit, 29th December, 1877, the plaintiff had express knowl- 
edge that she was in possession under said order of court 
nade at May term, 1876, and that a suit for alimony was 
pending in which it was sought to subject said lot. 

That this defendant and Joseph Hodges were married 
prior to 1867, and the said lot or parcel of land was acquired 
by Joseph Hodges in 1871. 

That the value thereof is less than $1,000 and that neither 
she nor the said Joseph have any other real estate in this 
state, and that she did not join in the deed executed by said 
Joseph Hodges to the said Hall. 

The demurrer to the answer was sustained and there was 


judgment for the plaintiff, from which the defendant ap- 


pealed. 


Messrs. Day & Zollicoffer and Batchelor, for plaintiff. 
Mr. R. O. Burton, Jr., for defendant. 


Asue, J. “The defendant contends that the convey- 
ances from her husband, Joseph Hodges, to W. W. Hall 
and from Hall to the plaintiff, having been made while her 
action for alimony was pending, and especially after the or- 
der of the superior court assigning her the lot in question, 
are brought within the principles involved in the law of 
lis pendens. 

The rule of lis pendens is a principle founded not so much 
upon the doctrine of notice, as in motives of public policy. 
Hence it is held as a general principle that every one is 
presumed to be attentive to what passes in the courts of 
justice in the state where he resides, and that he who pur- 
chases during the pendency of a suit the property in litiga- 
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tion therein, is held bound by the decree or judgment that 
may be rendered against a party to the action from whom 
he derives title ; and this, whether he purchased for a valu- 
able consideration and without any express or implied no- 
tice in point of fact. 1 Story Eq. Jurisprudence, §§ 405, 
406. 

But in order to give effect to this principle, two things 
are said to be indispensable. First, thatthe litigation should 
be about some specific thing which must be necessarily 
affected by the termination of the suit; and secondly, that 
the specific property must be so pointed out by the proceed- 
ings as to warn the whole world that they meddle with it 
at their peril. Freeman on Judgments, 196; Green v. Slay- 
tor, 4 Jon. Ch. Rep. 38. 

Under the application of these principles, it has been held 
by an almost invariable uniformity in the decisions upon the 
subject, that the rule of lis pendens does not apply to pro- 
ceedings for alimony, for the reason that such a suit is in 
personam and does not apply to any specific part of the per- 
sonal or real estate of the husband. The judgment obtained 
in such a proceeding, says Judge Story, constitutes a lien 
upon the defendant’s property from the time of the docket- 
ting, but does not constitute a lis pendens any more than any 
other sufficient cause of action. 1st Story Eq. Jur. § 196. 

In Almond vy. Almond, 4 Randolph, (Va.,) 662, the same 
doctrine is announced. It is there held that the claim of 
the wife for alimony is a personal claim on the husband, and 
that she has no lien on any specific property without an 
agreement—and to the same effect is Brightman y. Brightman, 
1 Rhode Island, 112. 

It must be adinitted that these decisions are supported by 
sound reason and good policy. For as the prayer of the 
petition for alimony according to the formula is, to have 
such reasonable subsistence secured to her out of the estate 
of her husband as may be deemed just and proper by the 
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court, the application of the rule of lis pendens in such a case 
would lock up the entire estate of the defendant, for the ali- 
mony would attach to every part of the real and personal 
property the husband had at the time of filing the petition. 

Such we understand is the generally received doctrine in 
regard to the exclusion of the application of Us pendens in 
proceedings for alimony. But the particular circumstances 
of the case before us in our opinion constitute an excep- 
tional case. 

While the prayer of the petition for alimony is in the 
usual form, it is stated in the petition, that the lot in ques- 
tion was the only property in the state owned by the hus- 
band, and was the only property out of which alimony 
could be granted, and it was specifically described with such 
particularity, that every person reading the petition could 
learn thereby what property it was she sought to have made 
subservient to her claim. And although the prayer of her 
petition was in the usual general form, it was as evident 
that she was seeking to subject the lot in question to her 
claim for alimony, as if she had specifically prayed that it 
might be assigned to her. And then it was assigned to her 
by the order of the court, and she was putin possession, and 
was occupying it when the deeds were executed to Hall and 
the plaintiff, he having at the time of his purchase actual 
notice of the pendency of the suit, the order of the court, 
and the possession of the defendant by virtue of the order. 

It is true the first order of the superior court was reversed 
by this court, on the appeal of the defendant in the petition, 
but that did not effect the lis pendens. The reversal was 
upon the ground that the order was premature, and could 
only be made at the termination of the suit. The suit was 
continued and diligently prosecuted to a final termination, 
when the lot was again assigned to the petitioner. The case 
of Stoddard v. Myers, 8 Ohio, 203, is a direct authority for 
the position that the lis pendens was not destroyed by the 
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reversal of the order of the supreme court. Judge Lane, 
who delivered the opinion of the court, said: “It is assumed 
that when the right to recover in the bill in equity was taken 
away by the reversal of the judgment, the suit ceased to be 
pending so far as to bind the property. We are not satis- 
fied that this position is a sound one. No such distinction 
is to be found in the books. But the doctrine seems to be 


plain, that by the institution of a suit, the subject of litiga- 


tion is placed beyond the power of the parties to it; that 
whilst the suit continues in court, it holds the property to 
respond to the final judgment or decree. This suit insti- 
tuted in 1851 was regularly continued until the final decree 
in 1838. The supplemental bill was engrafted into the origi- 
nal bill and became identified with it. The whole was a 
lis pendens, effectually preventing an intermediate aliena- 
tion.” 

[In the argument before us, the position was taken by the 
plaintiff’s counsel that it was essential “to make an action 
a lis pendens, it should be an action creating a lien, or for a 
specific thing.” ‘The authorities, as we have shown, are in 
support of the position, but the principle has been recognized 
by several decisions of this court, that a suit which draws 
property incidentally in question is such lis pendens as binds 
the purchaser pendente lite. 

In Baird vy. Baird, Phil. Eq., 317, the original suit was for 
a valuation of lands advanced, and the partition of slaves 
under a will, which provided that advancements should be 
accounted for, and it was held that the principle of lis 
pendens affected the land so as to bind it, in the hands of a 
purchaser pendeate lite, for the payment of the judgment to 
make the slaves equal. 

[n Isler v. Brown, 66 N. C., 556, which was a motion to 
issue a vend ex., and the land sought to be sold was aliened 
pending the consideration of the motion ; it was held the 
rule of lis pendens applied. See also Tabb vy. Williams, 4 
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Jones’ Eq., 852, and Gilmore v. Gilmore, 5 Jones’ Eq., 284; and 
these decisions of our court we find supported by the case 
of Gouth v. Ward, 2 Atkins 174, where it was held that a 
suit by devisees against the heir to perpetuate testimony and 
to establish the will, was such a lis pendens as affected a pur- 
chaser of the property with notice. 

So in the case of Culpepper v. Aston, 2 Chan. Cases 115 
and 221—223, a bill was filed hy the heirs against the ex- 
ecutors for an account, alleging the land was not wanted to 
discharge the debts, and during the pendency of that suit 
the executor soid the land; it was held “that the suit for 
the account was notice tothe purchaser.”. And much more 
would these principles apply to our case, since by statute 
lands are made subject to alimony. 

Upon due consideration of the authorities we have cited 
and others we have looked into bearing on the question pre- 
sented by the record, we are of the opinion the petition for 


alimony under the particular circumstances of the case, con- 
stituted such a lis pendens as affected the purchasers with 
notice, independent of the actual notice had, and rendered 


their deeds void. 

There is error in sustaining the demurrer. It should have 
been overruled. The judgment of the court below must be 
reversed. 

Error. Reversed. 








L. H. BLAIR & CO. v. PURYEAR & MILES. 
Attachment Proceedings—Interpleader. 


Third persons, upon proper allegation of an interest in the property 
attached, have the right to intervene to make up a collateral issue ; but 
whether the attachment proceedings are regular, is a matter between 
the parties to the main action. 


(Toms v. Warson, 66 N. C., 417; Simms vy. Goetile, 82 N.C., 268, cited 
and approved.) 
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APPEAL from an order made at Fall Term, 1882, of Dur- 
HAM Superior Court, by Shipp, J. 

The plaintiffs commenced this action on the 3rd of July, 
1882, returnable to fall term of the superior court, and on 
the same day procured a warrant of attachment to issue, 
which was levied upon a certain fund belonging to the de- 
fendants in the hands of R. C. Strudwick. 

On the 27th day of the same month, C. W. Thorn & Co., 
and others, creditors of the defendants, recovered judgments 
against them in a justice’s court, and immediately had 
them docketed, and instituted proceedings supplementary 
to execution, and on the 5th day of August obtained an 
order from the clerk of the superior court appointing a re- 
ceiver with instructions to take the fund then in Strud- 
wick’s hands, subject, however, to all prior liens. 

At the return term of this action, those judgment cred- 


itors, together with the receiver, filed their petition asking 
to be allowed to intervene in the action, and thereupon the 
judge directed them to be made parties, with leave to pre- 
pare such an issue as would “ present the special lien 
claimed by the petitioners,” and in the meantime instruct: 
ing Strudwick to retain the fund in his hands until the 
further order of the court, and the plaintiffs appealed. 


Messrs. Roulhac & Fuller, for plaintiffs. 
No counsel contra. 


Rurrin, J. We understand the judge’s order to mean 
that the intervening parties should be admitted, not to de- 
fend the main action between the plaintiffs and defendants, 
but to present an issue between themselves and the plain- 
tiffs as the superior rights to the fund in controversy. 

Thus understood, the decision in Tom v. Warson, 66 N. C., 
417 governs the case. That was an attachment levied on 
land. Third parties claiming to own the land petitioned 
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to be admitted as parties te defend the aetion; and it was 
held that they had no right to intervene in the original ac- 
tion between the plaintiff and defendant, so as to contest 
the former’s right to recover, for as te that, they were 
strangers, and could neither be benefited nor prejudiced by 
the result. But, that upon proper allegations of an interest 
in the property attached, they were entitled to intervene so 
far as to make up a collateral issue as to the title. See also 
Sims v.- Goettle, 82 N. C., 268. 

By parity of reasoning, we should hold that third parties, 
so intervening, could not be heard to object to the regularity 
of the attachment proceedings—that being a matter between 
the parties to the main action; and this objection the de- 
fendant might waive, and no one else can make for him. 
But here, the order of the court restricts them to a single 
collateral issue as to the better lien on the fund ; and cense- 
quently there is no error. 

No error. Affirmed. 








B. F. SUMROW vy. W. J. BLACK and wife. 


Bankruptcy. 


All the property of a bankrupt, including that which is subject to mort- 
gages or liens, passes to the assignee; and the bankrupt court is the 
proper tribunal to administer the remedies for the enforcement of 
liens, 

(Blum v. Ellis, 73 N. C., 293; Withers vy. Stinson, 79 N. C., 341; Dizon 
v. Dizon, 81 N. C., 323; Knabe v. Hayes, 71 N. C., 109, cited and ap- 
proved.) 


Motion to dissolve an injunction heard at Fall Term, 1882, 
of MgeckKLenBuRG Superior Court, before Graves, J. 
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An order had been made restraining an execution issued 
from the superior court upon a judgment rendered at spring 
term, 1877, in favor of the plaintiff against the defendants, 
and this motion was made by the plaintiff to dissolve the 
same. 

His Honor found these facts: That on the . day of 

, 1877, the plaintiff issued a summons against de- 
fendants returnable to spring term, 1877, which was exe- 
cuted on the male defendant, but was not served on bis wife, 
M. A. Biack, the feme defendant ; but endorsed thereon was 
the entry in the husband’s handwriting, “service accepted, 
M. A. Black by W. J. Black, agent.” The defendant had 
no authority to accept service for her, nor did she ever rat- 
ify his act in that behalf. 

That plaintiff filed his complaint at said spring term; no 


appearance was entered for either of the defendants, and 


judgment was rendered for want of an answer, and the feme 
defendant did not know the judgment had been rendered 
until a few days before this motion was made. 

That on the 29th of August, 1878, the male defendant 
filed his voluntary petition in bankruptcy and was adjudged 
a bankrupt, and on the , 1879, received 
his discharge from all debts and liabilities existing against 
him prior to said 29th of August. 

That the debt due plaintiff being for money borrowed by 
the defendant, upon which this action was brought, was con- 
tracted prior to the 29th of August, and was never proved 
in bankruptcy, and that plaintiff caused an execution to be 
issued on hissaid judgment, returnable to spring term, 1882, 
of said court. 

Upon these facts, and after argument of counsel, His 
Honor ordered that said judgment and execution be vacated 
as to the feme defendant, for want of service of process; 
that plaintiff be perpetually enjoined from levying any ex- 
ecution that may be issued on the judgment against the de- 
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fendant, upon any property of his which was not subject to 
the lien of said judgment on said 29th of August, 1878. 
and from proceeding in any way under the same; and as 


to all his property upon which, on the 29th of August, 1878, 
the said judgment was a lien, the motion of defendant is re- 
fused ; and to this extent the injunction heretofore granted 
is dissolved, and the plaintiff may proceed to enforce said 
judgment as he may be advised, and as herein directed. 

The male defendant excepted to so much of the above 
order as dissolved the injunction and refused to restrain the 
plaintiff from proceeding under the judgment against any 
and all his property, and appealed. 


Messrs. Reade, Bushee & Bushee, for plaintiff. 
Messrs. Burwell & Walker, for defendants. 


AsHE, J. The exception of the defendant, W. J. Black, 
was welltaken. The judgment of the plaintiff against Black 
and his wife was rendered in 1877. On the 29th of August, 
1878, he filed his petition in bankruptcy, and on the 
COG OF scsevense , 1879, was adjudicated a bankrupt and re- 
ceived his discharge from al] debts and liabilities existing 
against him prior to che date of filing his petition, to wit, 
the 29th of August, 1878. 

The plaintiff contends that his judgment having been 
rendered and docketed before the 29th of August, 1878, cre- 
ated a lien upon the land of the defendant which was not 
discharged by the adjudication in bankruptey, and that he 
had the right to enforce the lien by an execution. This, it 
has been decided, he has no right to do. 

In Blum v. Ellis, 73 N. C., 298, followed with approval by 
Withers v. Stinson, 79 N. C., 341, and Dizon v. Dixon, 81 N.C., 
323, it was held that all the property of the bankrupt, as well 
as that which is subject to mortgages and liens, as that which 
is unencumbered, passes to the assignee, and is in cus‘odia 





CLAYTON vc. ROSE. 


legis, to be administered by the assignee subject to liens and 
priorities, and all claims agaiast the estate of a bankrupt, 
however evidenced or secured, are required to be proved; 
and the bankrupt court is the proper tribunal to administer 
the remedies for the enforcement of liens. 

The effect of the adjudication of the defendant’s bank- 
ruptcy was to give him a final discharge from all previous 
debts then provable; and this is so, notwithstanding the 
plaintiff’s name was omitted to be inserted in the sworn 
list of creditors, and by reason of the omission the plaintiff 
had no notice of the proceedings in bankruptcy, and could 
neither prove his claim against the defendant, nor oppose 
the granting of the discharge. Knabe v. Hages, 71 N.C., 
109. 

We therefore hold, that the refusal of the court below to 
dissolve the injunction as to the property owned by the de- 
fendant upon which the plaintiff’s judgment had a lien on 
the 29th of August, 1878, was erroneous, and the judgment 
in the matter of the injunction must be so modified as to 
perpetually enjoin the plaintiff from issuing any execution 
upon his judgment against the defendant, W. J. Black, and 
his wife, M. A. Black. 

Error. Reversed. 





SUSAN J. CLAYTON v. SAMUEL W. ROSE, and others. 


Married Women—Estoppel—Statute of Limitations—Adverse 
Possession— Infancy. 


1. Equitable as well as legal estates in land vested in a married woman 
can be transferred ouly upon her privy examination in conformity to the 
statute, unless the power is given her in the instrument creating the 
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trust ; and where the transfer is not made according to law, the dec- 
laration of the husband in her presence that he had a good title, or 
her direetion as to the appropriation of the purchase money, will not 
estop her from asserting a claim to the land. 

. Seven years’ adverse possession under coler, is no bar to an action of 
ejectment, where the person entitled to commence the same is an in- 
faut at the time the title to the land descended to him, and sues within 
three years next after fullage. C. C, P., §27. 

. In such ease, the defence of adverse posse-sion set up in the answer 
umounts to a denial of the plaintiff’s title, and is opeu to rebuttal, 
though no replication of infincy is put in. 

(Newlin v. Freeman. 4 red. Eq., 312; Hardy vy. Holly, 84 N. C., 661; 
Scott v. Battle, 85 N.C., 184; Herdonv. Pratt, 6 Jones Eq., 327; Call 
v. Ellis, 10 Ired., 250; Freeman v. Sprague, 82 N. C., 366; Jones v. 
Cohen, Ib., 75, cited and approved.) 


EsectMEnt tried at Fall Term, 1881, of Hype Superior 
Court, before Bennett, J. 
Appeal by plaintiff. 


Mr. Geo. H. Brown, Jr., for plaintiff. 
Mr. W. B. Rodman, for defendants. 


Situ, C.J. On November 2nd, 1855, Allen Burrus con- 
veyed the land in dispute to Thomas S. Burrus in trust “ for 
the sole use and benefit” of the plaintiff then the wife of 
William P. Clayton, “during her natural life, and that after 
her death the trustee shall hold and possess the land and 
premises aforesaid for the sole benefit and advantage of the 
heirs of her body begotten by her present husband, to be 
conveyed to her said heirs when the youngest shall have 
arrived at the age of twenty-one years provided the said 
Susan be then dead,” and in case there shall be no such 
heirs, then the remainder to be conveyed to say William, if 


living, and if not to his heirs. 

On January 1, 1868, William P. Clayton and his wife 
executed a deed undertaking to convey the said land to the 
defendant Mahala, then a feme sole and since intermarried 
with the defendant, Samuel W. Rose, for the consideration 
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of one thousand four hundred dollars, which with the assent 
of said Susan, and by direction of her husband, was paid to 
one Saunderson in discharge of a debt theretofore contracted 
by the husband in the purchase of other land. This deed 
was proved on November 12, 1879, by the subscribing wit- 
ness and registered without any privy examination of the 
feme bargainor. The land passed into the possession of 
Clayton and wife soon after the making of the deed from 
Allen Burrus, and so remained until their deed to Mahala, 
since which she and her tenants have continued in uninter- 
rupted occupation. Thomas Burrus, the trustee, died in 
1866, leaving several children, all of whom are minors ex- 
cept the eldest, Allen, who arrived at full age in 1879. Wil- 
liam Clayton died in November, 1878, leaving issue of the 
said Susan who are still living. 

Before paying the money to Saunderson which was on 
January Ist, 1868, the said Mahala, in the presence of the 
plaintiff, asked her husband, the said William Clayton, if 
he was making her a good title, “ and he replied that he had 
a good title if ever there was one.” The plaintiff herself 
was silent. 

The action was begun on May 13th, 1879, against the de- 
fendants, Samuel W. Rose and William Jones, and at spring 
term, 1851,an amendment was allowed making said Mahala 
a party defendant, and a summons was thereafter issued 
and served on her en July 19th, 1881. 

Upon these facts found by the judge, a jury trial being 
waived, the court was of opinion and so ruled that the deed 
from Clayton and wife did not convey the estate of the said 
Susan, because there had been no privy examination of her 
under the requirements of the statute. 

2. That the statute of limitations under the findings was 
no bar to her recovery; and 

3. That there was no estoppel produced by the declaration 
of said William as to the title, in the presence and hearing 
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of the plaintiff, and to which she made no answer, nor by 
her direction of the payment of the purchase money to 
Saunderson. From the judgment rendered forthe recovery 
of the land the defendants appeal. 

The brief of the appellants exhibiting inuch research and 
learning, places the defence upon several grounds which we 
proceed to consider. 

1. It is urged that an equitable estate in special tail con- 
verted into a fee under the act of 1784, for the separate use 
of the plaintiff, passes under the deed of Allen Burrus, and 
that her deed of January, 1868, without a privy examina- 
tion is sufficient to convey an equitable estate for her life. 
We do not give our assent to the proposition that equitable 
estates in land vested in a married woman in the absence 
of a power in the instrument creating the trust, pointing 
out and authorizing a different mode, can be transferred 
without conforming to the statutory regulations applicable 
to legal estates. The act in force when the deed was execu- 
ted declares that all conveyances in writing and sealed by 
husband and wife, for any lands, and duly proved or by 
them personally acknowledged before one of the judges 


of the supreme or superior courts, or in the court of the, 
county where the land lieth, the wife being first privily ex- 
amined before said judge or some member of the county 
court, appointed by the court for that purpose, whether she 
doth yoluntarily assent thereto, and duly registered, shall be 
valid in law to convey all the estate right and title which such 


wife may have in the said lands, tenements and heredita- 
ments. Rev. Code, ch. 37, § 8. 

The statute admits no distinction between legal and 
equitable interests and embraces every “estate, right and 
title,” which the married woman may possess in land, and 
such is the construction put upon it by the court. Thus 
RurFivn, C.J., says: “But that (the exclusion of the husband 
from the wife’s land) does not enable the wife to dispose of 
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it as‘a feme sole, which she can only do when she has 
a power to that effect.” Newlin v. Freeman, 4 Ired. Eq., 
312. Near the conclusion he adds in the same opinion: 
“ As there was therefore no power in the marriage articles 
which comprised after-purchased lands, and no power of 
devising it reserved to the wife, in the deed which she took 
to her trustee, we can only look to this, as to any other ordi- 
nary trust af real property for a married woman, and she can 
convey the land only by the ordinary means by which she can con- 
vey her legal estates, for as to that equity follows the law.” 

The argument which seeks to deduce from adjudicated 
cases elsewhere a capacity in a feme covert to dispose of her 
equitable estate in Jand, when not restricted by the provis- 
ions of the instrument creating it, as if she were sole and un- 
married, overlooks the case of Hardy v. Holly,84 N. C., 661. 
After a full review of the decisions in this state and an ex- 
haustive examination of the subject, the conclusion arrived 
at is thus announced by Rurrin, J.: “We must take it to 
be the settled law of this state, at least, that a married wo- 
man as to her separate property, is to be deemed a feme sole 
only to the extent of the power expressly given her in the 
deed of settlement.” And in Scott v. Battle, 85 N. C., 184, it 
is held that a feme covert’s deed, not executed in the pre- 
scribed mode is wholly inoperative. Abiding by these de- 
cisions we do not propose to re-open the question. 

2. Nor do we think the defendants can protect themselves 
under a seven years advefse possession with color of title. 
It is conceded that where the right of entry is barred and 
the right of action lost by the trustee or person holding the 
legal estate through an adverse occupation, the cestui que 
trust is also concluded from asserting a claim to the land. 
Lewin on Trusts, marginal page 604; Herndon v. Pratt, 6 
Jones Eq., 327. And the correlative must be accepted that 
when the trustee is not barred, neither can the cestui que 
trust be, since as against strangers they areidentified in inter- 
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est. The alleged hostile possession by the defendant began 
after the death of the original trustee and when the legal 
estate had descended, clothed with the trust to his infant 
children, and this disability prevents the statute from start- 
ing to rur to their prejudice. This is true if the former 
statute governs (Rev. Code, ch. 65, § 1,) or the substituted 
limitations contained in the Code. In both there is a sav- 
ing of the rights of infants. C. C. P., § 27. 

The criticism to which section 20 may be obnoxious in 
misreciting other intended sections, cannot affect the appli- 
cation of section 27 to the previously limited actions for real 
property, to which these are expressly made subject. 

But it is argued that the statute of limitations being re- 
lied on to protect the defendants’ possession cannot be met 
except upon a replication of infancy, and none such is 
put in. 

This is a misconception of the issue, if sufficiently made 
in the first clause of the answer, which asserts that the feme 
defendant has been in the adverse possession of the land 
claimed since January Ist, 1868, as her own, under the deed 
from the plaintiff and her husband. This averment is of 
title, thus acquired, in the defendant and is open to rebut- 
tal. It is not so much a plea of the statute as barring the 
suit, but the denial of the plaintiff’s title, and an allegation 
that it has become, by the means aforesaid, vested in the 
feme defendant. In Call v. £ilis,10 Ired., 250 Nasu, J., 
says: “The statute of 1820 does not bar merely the action 
after three years’ adverse possession (of a slave) but confers 
title,’ and he assimilates the case to the operation of a seven 
years’ adverse possession of Jand under color of title. The 
controversy there is as to title, and is open to evidence im- 
peaching, as well as that sustaining, the allegation. Free- 
man v. Sprague, 82 N. C., 366; Jones v. Cohen, Ib., 75. 

3. The remaining objection to be noticed is the estoppel 
arising out of the feme defendant’s direction as to the ap- 
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propriation of the purchase money, and her silence when 
her husband declared that a perfect estate vested under the 
deed. We canvot see how any such supposed consequences 
can follow. The presumed marital influence repels the in- 
ference of actual fraud from the failure of the wife to make 
any response to her husband's declaration, and if she is to 
lose her estate thereby it is difficult to understand how cov- 
erture would ever be a shield,since every deed made, in the 


very act of execution, involves an assertion of some title in 


the person who makes it, and thus the disability would be 
unavailing to avoid the conveyance. The declaration can- 
not be construed to mean more than that a good estate was 
in the bargainors, and is transmitted in their deed. The 
first is true, and the second is an assertion as to the suffi- 
ciency of the deed to pass the estate, and this is a proposi- 
tion of law. Of course it is not meant that proof and reg- 
istration were not necessary to its efficacy, and in these is 
included the privy examination as necessary thereto. 

Again, fraud as a fact is not found, and we cannot infer 
it from the evidence. The judge below, acting in place of 
a jury by consent, must find the existence of fraud, and we 
can only revise his ruling as to what constitutes it. The 
objection is untenable. 

The matters involved in the reference are not before us 
on the appeal, and without intimating an opinion we simply 
refer to the case already cited (Scott v. Battle) as to the equi- 
ties of the parties growing out of the avoidance of the plain- 
tiff’s deed. There is no error, and the judgment must be 
affirmed. Let this be certified. 

No error. Affirmed. 
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J. J. HOWELL v. W. T. FERGUSON and others. 
Pleading—Sham and irrelevant Answers. 


A sham answer is false in fact; an irrelevant or frivolous one has no 
substantial relation to the controversy and presents no defence to the 
action, though its contents may be true, The order to strike out the 
answer in this case is affirmed. 


(Swepson v. Summey, 74 N. C., 551, cited and approved.) 


Crvit Action, tried at Spring Term, 1881, of W1LkEs 
Superior Court, before Seymour, J. 

The only question presented by this appeal is whether the 
court below committed an error by striking out the answer 
of the defendants, as sham and frivolous, and giving judg- 
ment for the plaintiff. 


The plaintiff alleged that the defendants were indebted 
to him by two single bills, which were as follows: 

First. Twelve months after date we promise to pay J. J. 
Howell four hundred and fifty dollars value received, in- 
terest at eight per cent. from date, provided the note is paid 
in twelve months, if not at six per cent. Dec. 6th, 1879. 
(Signed and sealed by Wm. T. Ferguson and Joel T. Fer- 


guson. 

Second. Six months after date we promise to pay J. J. 
Howell four hundred and fifty dollars, for value received, 
interest at eight per cent. from date, provided the note is 
not paid in twelve months, if so, at six per cent. Dec. 6th. 
1869. (Signed and sealed by same parties.) 

The defendants admitted the execution of the notes and 
that no part thereof had been paid, but for a defence al- 
leged that they were the executors of W. B. Ferguson, who 
died in the county of Wilkes about a year previous, and 
that the mother of the plaintiff is one of the heirs at law 
and devisee of said Ferguson, and that during the life of 

8 
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ee 


the father of the plaintiff, and at the time of the execution 
of the notes sued on, plaintiff claimed to be the assignee of 
the interest to a certain extent of his said mother in the es- 
tate of the said W. B. Ferguson, and applied to defendants 
for payment thereof, but presented no assignment from his 
mother, with the written assent of the husband, and that 
the defendants inadvertently and without proper reflection 
as to their duties in the premises executed the notes sued 
on. 

They further aver that said assignment has not as yet 
been made to appear to them with the assent of the hus- 
band of the plaintiff’s mother, either written or verbal ; 
also, that it was a condition precedent to the execution of 
the notes, that they were to have a reasonable time within 
which to convert real estate into assets for the payment of 
the notes after the expiration of the periods set out in the 
same, and that they have not considered it consistent with 
the large discretionary power conferred upon them in the 
will of said W. B. Ferguson, to sell real estate for the pay- 
ment of said notes, if it should turn out that plaintiff is the 
proper owner thereof, for the reason that owing to the 
scarcity of money and the nature and character of the real 
estate of the testator to be sold for the payment of the dis- 
tributive shares of the heirs and devisees, they think it 
would work an injury to the devisees’ interests in said es- 
tate to make sales, &c. That said notes were not given for 
borrowed money, and they are advised and believe that they 
are only chargeable with interest at the rate of six per cent. 

His Honor holding that the answer was sham and frivo- 
lous, ordered it to be stricken out, and rendered judgment 
for the plaintiff, and defendants appealed. 


No counsel for plantiff. 
Messrs. Strong & Smedes and B. F. Montague, for defendants. 
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Asne, J., efter stating the above. Sham and irrelevant 
answers and defences may be stricken out on motion, and 
upon such terms as the court may in its discretion impose. 
C. C. P., $104. A sham answer is one that is false in fact; 
an irrelevant answer is one which has no substantial rela- 
tion to the controversy between the parties to the action; 
and an answer is frivolous when, assuming its contents to 
be true, it presents no defence to the action. Bliss on Code 
Pleading, 507, and note. 

It would seem from the definitions, that the distinction 
between an irrelevant and frivolous answer is virtually 
without a difference, and that they may be considered as 
correlative terms. 

Assuming then all the allegations of the defendants’ an- 
swer to be true, there is not one of them that constitutes a 
substantial defence to the action, and the answer is there- 
fore frivolous, and should have been stricken out and judg- 
ment given as for the want of an answer. 

But we might very well have put our decision on this ap- 
peal upon another ground, which is, that there is no error 
assigned by the defendants and as none appears on the 
record, the judgment of the court below should be affirmed. 
Swepson v. Summey, 74 N. C., 551. 

No error. Affirmed. 





HAWKINS & HAWKINS vy. S. A. HUGHES and others. 
Plea in Abatement—Jurisdiction. 


i. A party cannot bave the benefit of a plea in abatement upon a motion 
in arrest of jadgment. 

2. The pendency of a former action is strictly a matter of abatement, 
and must be set up in the answer, or in some way insisted on before 
verdict ; if not, it is deemed to be waived. 
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3. Where there is defect of jurisdiction, it cannot be eonferred by eon- 
sent; but were the court has a general jurisdiction of the subject, and 
the lack of it in a particular case depends upon some exeeptional mat- 
ter, objéetion must be taken in limine. 

(Hinsdale x, Sinclair, 83 N. C., 358; McCaskill vy. Laneashire, Ib., 393; 
Smith vy. Moore, 79 N. C., 82; Winfield ¥. Burton, Ib.. 388; Walton vy. 
Walton, 80 N. C., 26; Branch vy. Houston, Busb., 85, eited and ap- 
proved.) 


Civit Action tried at July Special Term, 1882, of Vance 
Superior Court, before Graves, J. 

The plaintiffs, having obtained a judgment against the 
male defeudant for $752.56, in Warren superior court, and 
caused it to be docketed in Granville superior court, bring 
this action, in which they allege that the said defendant be- 
ing indebted to them and insolvent, contracted to buy the 
land described in the complaint of one Kittle, and after- 
wards paid for the same, and on the 18th of March, 1877, 
procured a deed from Kittle to be made to bis wife, the feme 
defendant, in order to eoneeal his interest in the land and 
withdraw it from the satisfaction of his deLts and thereby 
defraud his crediters; and thereupon they ask that the 
feme defendant may be declared a trustee as to the said land 
for the benefit of her husband’s creditors, and that it may 
be sold after setting apart a homestead to the defendants, 
aud the proceeds applied to the plaintiffs’ judgment. 

The defendants admit the insolvency of the husband, the 
purchase of the land and the execution of the deed to the 
wife, but deny the fraud alleged, and say that the land was 
bought by the husband as agent of the wife, and was paid 
for, not with his money, but with money belonging to her 
separate estate. 

The jury found that the land was purchased by the hus- 
band and paid for with his own money and not that of his 
wife, and the plaintiffs moved for judgment, but the defend- 
ants moved in arrest of judgment upon the ground that the 
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plaintiffs should have sought relief, not by an independent 
action, but by supplemental proceedings in the original 
cause. Defendants’ motion was overruled and they excep- 
ted. The court then gave judgment for plaintiffs, and the 
defendants appealed. 


Mr. J. B. Batchelor, for plaintiffs. 
Messrs. Merrimon & Fuller, for defendants. 


Rorrin,J. The court is inclined to the opinion, inas- 
much as the defendant debtor had no estate, and never had, 
in the land which is the subject of controversy, that, per- 
haps, a distinction might be drawn between the present case 
and Hinsdale v. Sinclair, 83 N. C., 338, and Caskill v. Lan- 
cashire, Ib., 393, in support of the plaintiffs’ right to have 
their independent action. But, though very ably argued at 


the bar, we have not felt called upon to decide that point, 
nor how far the court might have restricted them, in case 
objection had been made in apt time, to such relief as might 
have been had in their former action. For, conceding the 
point to be against the plaintiffs, and that they not only 
could, but should have sought relief by proceedings supple- 
mentary to execution, we are still of the opinion that it was 
too late for the defendants to make their objection after 
verdict. 

A party cannot have the benefit of a plea in abatement 
upon a motion in arrest of judgment; and such in effect is 
the motion which the defendants now make. 

The pendency of a former action is strictly a matter of 
abatement, and must be set up in the answer or in some 
way be insisted on before a trial upon the merits; if not, it 
is considered to be waived. 

In Smith v. Moore, 79 N.C., 82, if is expressly said, that if 
two actions are between the same parties for the same cause, 
and the first is so constituted as to afford complete relief, 
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the second is unnecessary and will be dismissed; but that 
the pendency of such other action will not be noticed by 
the court unless it appear of record by answer or demurrer. 

Again in Winfield v. Burton, 79 N. C., 388, which was an 
action brought upon a bend given for the purchase money 
for land sold by order of court in a proceeding for partition, 
which proceeding was still pending, Ropman, J., referring 
to the very point now made for the present-defendants, ob- 
served, that regularly the relief ought to have been sought 
by motion in the original cause, but that it was an irregu- 
larity, merely, to have brought the action, which could be 
waived, and accordingly it was so treated. 

It is said, however, that it is a question of jurisdiction 
which can neither be conferred by consent, nor the lack of 
it waived by the act of the party. True, this is so, where 
there is a defect of jurisdiction in the court itself, so that it 
has no general jurisdiction over the subject matter of the 
action. But it is otherwise, where the court has such agen- 
eral jurisdiction, and the lack of it in a particular ease de- 
pends upon some exceptional matter, such as the pendency 
of a previous action, or the existence of some peculiar privi- 
lege or exemption on the side of the defendant. In such 
case, it is a matter of defence and must be taken in limine, 
or else net at all. Walton v. Walton, 80 N. C.,26; Branch v. 
flouston, Busb. 85. 

Now it will not be doubted that the superior court, by 
virtue of its powers as a court of equity, has a general juris- 
diction of an action, such as this is, to follow the funds of a 
debtor fraudulently converted into land conveyed to his 
wife. And the only reason that can be suggested why it 
should not exercise it in this particular case, is, the fact that 
there is a former action pending, in which the plaintiffs 
could have complete relief. Had this objection been taken 
in time—such is the disfavor with which the law regards a 
multiplicity of actions—it might have availed the defend- 
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ants, and would have done so, unless, as we intimated at 
the outset, the present case be an exception to the rule. 
But not having been thus taken, and the court having a 
general jurisdiction of the subject matter of the action, it 
now comes too late. 

No error. Affirmed. 








R. M. NIMROCK v. R. T. SCANLIN and another. 


Foreclosure Proceedings— Parties. 


1. A married woman who with her husband executes a mortgage of land, 
is a necessary party defendant in foreclosure proceedings. 


2. The decree iu such case should direet the sale to be made at the ex- 
piration of a reasonable time—that is, three menths from its rendi- 
tion. 

(Capehart y. Biggs, 77 N. C., 261, cited and approved.) 


Civit Action tried at Fall Term, 1882, of CumpeRLaNnp 
Superior Court, before Gilmer, J. 

This action was brought by the plaintiff as mortgagee 
against the defendant R. T. Scanlin and A. A. McKethan, 
to recover the possession of the mortgaged premises. It ap- 
peared upon the trial that the plaintiff claimed under a 
mortgage executed by R. T. Scanlin and his wife Martha D., 
dated the 19th day of June, 1880, and registered on the 26th 
of same month, and was subsequent to a mortgage executed 
by the same parties to A. A. McKethan upon the same land, 
dated the 18th day of January, 1877, and that no part of 
the debts secured by either mortgage had been paid. 

It was found by the verdict of the jury that a demand 
was made by the plaintiff upon the defendant, R. T. Scan- 
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lin, for the possession of the land before the action was 
brought and that the rent of the land was worth fifteen dol- 
lars per month. 

The defendant insisted that Martha D. Scanlin was a 
necessary party to the action, and that the plaintiff was not 
entitled to any relief in this action. F 

The prayer of the complaint was for the possession of the 
house and lot, and for damages, and all such other and iur- 
ther relief as may be right and proper in the premises. 

The court refused to grant the plaintiff judgment for the 
possession or damages, but under the prayer for general re- 
lief made a decree directing a sale of the mortgaged prem- 
ises by A. A. McKethan, first mortgagee, which decree is as 
follows : “ The court doth order and adjudge that the defend- 
ant, A. A. McKethan, be a commissioner appointed by this 
court, as soon as practicable and at some convenient time 
between this and the next term of this court, to make sale 
of the mortgaged premises in accordance with the terms and 
provisions of said mortgages, as to notice, time and place; 
and on such sale the purchaser shall be required to give 
note with good security for the purchase money, payable on 
or before the Tuesday of the second week of the next term 
of this court, and a report of the sale, together with said 
note, shall be filed with the elerk of this court within five 
days after the sale. Due notice shall be given to Martha D. 
Scanlin to show cause at the next term of this court why 
said sale shall not be confirmed. And the cause is retained 
for further directions.” 

From this judgment the defendants appealed. 


Mr. N. W. Ray, for plaintiff. 
Messrs. Sutton, Huskeand Hinsdale & Devereur, for defendants. 


AsuE, J. The point was raised on the trial in the court 
below, that Martha D. Scanlin was a necessary party to the 
action. 
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We are of the opinion the point is well taken, for she 
joined with her husband in both deeds of mortgage, and if 
the land was the absolute property of her husband, there is 
nothing in the deeds to show that her joining in them was 
intended to affect her dower or homestead right in the land. 
But for aught that appears upon the face of the deeds, she 
may have been the owner of the same in her own right, or 
had a joint interest in it with her husband; but however 
this may be, the deeds are susceptible of that construction, 
and an adjudication upon her rights in the action, without 
her being a party and having an opportunity to assert and 
defend them, would be an act of injustice to her. 

While we concur with His Honor in the court below, that 
the relief he proposed to give the plaintiff was not incon- 
sistent with the case made by the complaint, and the plain- 
tiff under the prayer for general relief, was entitled to such 
relief as it was the purpose of His Honor to grant by the de- 
cree rendered, we do not concur in the mode of granting 
it, and think there was error in the decree in that respect. 

The practice in foreclosing mortgages has long been es- 
tablished by the courts. They never, as in this case, make 
an order or decree for an unconditional sale, but decree a 
sale to be made after a certain time, usually three months 
from the decree, unless the money secured by the mortgage 
is in the meantime paid. Capheart v. Biggs, 77 N. C., 261; 
2 Jones on Mortgages, § 1563; Johnson Ch. Rep., 140. 

This condition was introduced in the decrees of sale of 
mortgaged property, to prevent mortgagors from being taken 
by surprise, and to give them an opportunity of raising the 
money and saving their property from sale. 

We therefore remand the cause that Martha D. Scanlin 
may be made a party to the action, and that the decree may 
be modified, if the plaintiff shall be so advised, in conformity 
to this opinion. 








WILLIAM REDMOND and others v. COMMISSIONERS OF RUTH- 
ERFORD. 


Taxation. 


Personal property of a non-resident (here, notes secured by land) held 
by his agent in this state, is subject to tax here. The legal fiction that 
it is deemed to follow the person of the owner, has no application to 
questions of revenue. 


(Alvany v. Powell, 2 Jones Eq., 51, cited and approved.) 


Motion for injunction to restrain defendants from collect- 
ing certain taxes, heard at Fall Term, 188], of RurHERFoRD 
superior court, before Avery, J. 

Motion allowed and defendants appealed. 


Mr. M. H. Justice, for plaintiffs. 
Messrs. W. P. Bynum and J. A. Forney, for defendants. 


RurFin, J. The plaintiffs are domiciled in the state of 
New York, but were owners of lands lying in several of the 
counties of this state, which had been sold by their agent, 
who keeps an office in the town of Rutherfordton in this 
state, and had power to sell and execute covenants for title 
and to collect the money. The covenants to pay the pur- 
chase money are solvent only because of the fact that the 
title to the lands is retained as asecurity. 

These covenants for the purchase money amount to many 
thousands of dollars, and are all kept in the office of said 
agent at Rutherfordton ; and the single question presented 
in the record is, whether they are liable to a state, county 
and corporation tax. | 

The judge in the court below held them to be exempt, and 
enjoined the authorities of the county and town from levy- 
ing and collecting the tax thereon. 
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The statute providing for the levying and collecting of 
taxes in this state, after pointing out the several subjects of 
taxation, directs that “every person required to list prop- 
erty, shall make out and deliver to the township list-taker a 
statement verified by his oath of all: the real and personal 
property, moneys, credits, investments in bonds, stocks, &c., 
in his possession or under his control on the first day of 
June, either as owner or holder thereof, or as parent, hus- 
band, guardian, trustee, executor, administrator, receiver, 
accounting officer, agent, factor, or otherwise.” 

The theory of taxation is, that the right to tax is derived 
from the protection afforded to the subject upon which it is 
imposed. 

The debts due to the plaintiffs upon their land contracts 
are personal estate, the same as if they were due upon notes 
or bonds; and so far as they have any substantial existence, 
they are iw this state and not elsewhere. Their validity 
and protection, and the remedies for their enforcement, all 
depend upon the laws of this state, and in neither respect 
(or in any other that we can now think of) do they take any 
benefit from the laws of the plaintiffs’ domicil. It is but 
just, therefore, that they should contribute towards the sup- 
port of the only government which affords them protection, 
and help to defray the expenses incurred in so doing. 

The actual situs and control of the property within this 
state, and the fact that it enjoys the protection of the laws 
here, are conditions which subject it to taxation here; and 
the legal fiction, which is sometimes for other purposes in- 
dulged, that it is deemed to follow the person of the owner, 
and to be present at the place of his domicil, has no applica- 
tion. In such case, the maxim mobilia personam sequuntur 
gives way to the other maxim in fictione juris semper xquitas 
existat. 

In Alvany v. Powell, 2 Jones Eq.,51, after stating the prop- 
osition that the object of taxation is tosupport the government 
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which protects persons and property, and that consequently 
the burden should be borne by such persons and property 
as are protected, Chief Justice Pearson declares that the 
true principle upon: which to determine whether per- 
sonal property is liable to be taxed, is the situs of the prop- 
erty, and that the distinction attempted.to be made between 
that and real estate, depending upon the domicil of the 
owner, “is based upon a fiction which has no application to 
questions of revenue.” 

The leading case upon the point is Cuttin v. Hull, 21 
Vermt., 152, where the facts are, that a party domiciled in 
the state of New York owned bonds and notes upon parties 
resident in the state of Vermont, which he had deposited 
with an agent living in the latter state for management, 
collection and investment; and the question was whether 
they were subject to tax. The Vermont statute, very much 
like ours, provided that property held in trust by an execu- 
tor, administrator, agent or trustee, should be assessed, &c. 
On behalf of of the agent it was insisted that personal prop- 
erty, and especially debts due, having no fixed situs, follow 
the person and are to be considered as situate where the 
owner is domiciled, and hence could not be taxed because 
he lived out of the state. The supreme court after much con- 
sideration, rejected the argument, and referring to the fiction 
relied on, observed, that “ the rule is merely a legal fiction, 
adopted from considerations of general convenience and pol- 
icy,and toenable persons to dispose of property at their decease 
without being embarrassed by their ignorance of the laws of 
the country where the same is situate. But the doctrine in re- 
lation to the situs of personal chattels and their transfer and 
distribution, does not conflict with the actual jurisdiction of 
the state where it is situate, over it, or with the right to sub- 
ject it, in common with the other property of the state, to 
share in the burden of government, by taxation.” And it 
was further said, “that if persons residing abroad bring 
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their property and invest it in this state, for the purpose of 
deriving profit from its use and employment here, and thus 
avail themselves of the benefits and advantages of our laws 
for the protection of their property, their property should 
yield its due proportion towards the support of the govern- 
ment which thus protects it.” 

This decision has been cited in many of the highest 
courts of the Union, and always with approbation, and 
though not mentioned by Chief Justice Pearson, must have 
been known to him when he wrote the epinion in Alvany v. 
Powell, supra—judging from the great similarity of thought 
and expressions to be found in them both. 

The principle established has been recognized and acted 
upon in People v. Gardner, 51 Barb., 352; City of Albany v. 
Meekin, 3 Ind., 481; Wilkey v. City of Pekin, 19 Ill., 160; 
Johnson v. City of Lexington, 14 B. Mon., 648; and Finley v. 
City of Philadelphia, 32 Penn., 381; in which last named 
case the judge, with some apparent feeling, observed : “ There 
is nothing poetical about tax laws. Wherever they find 
property they claim a contribution for its protection with- 
out any special respect for the owner or his occupation.” 

In Hoyt v. Commissioner of Taxes, 23 N. Y., 238, and sev- 
eral of the cited cases, the converse proposition was held, 
and that the personal property of a resident of the state of 
New York was not subject to be taxed there, if actually sit- 
uated in another state; and this, though it consisted in part 
of choses in action. 

This court therefore is of opinion that the writ restrain- 
ing the collection of the taxes assessed against the agent of 
the plaintiffs was improvidently granted, and the order to 
that effect must be reversed. 

Error. Reversed. 
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E. D. LATTA & BRO. v. W. P. WILLIAMS anil another. 


Taxation of Drummers. 


The drummer’s section of the revenue act, gives the party licensed the 
right to sell the commodities mentioned in any county of the state, 
without being liable to county or municipal tax. 

(Dizon vy. Coke, 77 N. C., 255; Pullen v. Raleigh, 68 N. C., 451, cited 
and approved.) 


Civit Action, commenced before a justice of the peace 
and tried on appeal at January Special Term, 1882, of Mecx- 
LENBURG Superior Court, before Bennett, J. 

The following are the facts agreed upon: On the 15th 
day of September, 1878, the plaintiff procured from the 
treasurer of the state license under the provisions of section 
24, schedule “ B,” of an act to raise revenue, ratified March 
10th, 1877. After the license had been taken out, and while 
tho same was in full force, the town of Davidson College 
was incorporated by act of assembly, ratified the llth day 
of February, 1878, the fifth section of which provides: 
“That the said commissioners shall have power to levy and 
collect a tax on all subjects of state taxation not to exceed 
one dollar on the poll and thirty-three and one-third cents 
on real estate and personal property, and to impose fines for 
the violation of town ordinances and collect the same,” &c. 
The town was shortly thereafter organized by the election 
of the defendant, W. P. Williams, as mayor, and J. R. John- 
son, constable; and the commissioners of the town passed 
an ordinance on April 1, 1879, of which the following is a 
copy: “ Any peddler or non-resident merchant selling goods 
in this corporation shall pay an annual tax cf ten dollars ; 
provided that this ordinance shall not apply to drummers 
selling exclusively to merchants.” After the passage of this 
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ordinance, and in the month of May, 1879, the plaintiff 
went to said town and undertook to sell clothing by sample 
to persons other than merchants within the limits of the 
town. Whereupon the defendants under and by legal pro- 
ceedings seized the plaintiff’s property and sold the same 
to satisfy the tax prescribed by the ordinance. 

This action was brought by the plaintiff to recover the 
value of the property so converted, the same not exceeding 
twenty dollars. 

It is agreed that if the courtshould be of opinion that the 
plaintiff is entitled to recover upon the foregoing facts, 
that judgment shall be entered in his favor, otherwise for 
the defendants. There was judgment for plaintiff, and de- 
fendants appealed. 


Messrs. Jones & Johnston, for plaintiff. 
Messrs. Burwell & Walker, for defendants. 


Asue, J. Section 24 of Schedule “ B” of the revenue act, 
ratified the 10th day of March, 1877, under which the 
plaintiff claims exemption from the tax in question, pro- 
vided: “ That every person acting as a drummer in bis own 
behalf, or as agent for any other person, who shall sell, or 
attempt to sell goods, wares or merchandise not of his own 
manufacture, or any spirituous, vinous or malt liquors with 
or without samples, except agricultural implements or fruit 
trees and seeds of all kinds intended for the improvement 
of agriculture, shall, before soliciting orders or making any 
such sale, obtain a license to sell one year from the public 
treasurer, by paying said treasurer an annual tax of fifty 
dollars, but shall not be liable to be taxed by any county 
because of his sales.” 

We think the proper construction of this section is that 
the legislature intended to give to every one, who should 
pay the state fifty dollars and take out the license provided 
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in the act, the right to sell any of commodities mentioned 
therein in any of the counties of this state, without being 
liable to any further taxation. It expressly declares such 
person shall not be liable to be taxed by any county because 
of his sales. 

We do not think the authorities ofthe town of Davidson 
College have the power under the charter to levy a tax upon 
occupations, trades, &c. It was chartered by the act of 
1879, the 5th section of which was in these words: “ That 
the said commissioners shall have power to levy and col- 
lect a tax on all subjects of state taxation not to exceed one 
dollar on the poll, and thirty-three and one-third cents on 
real estate and personal property, and to impose fines,” &c. 

In the construction of municipal powers, it is held to be 
a general rule, that the powers of a municipal corporation 
are to be construed with strictness; and Judge CooLry in 
his work on Taxation (page 387), says, this rule is peculiarly 
applicable to taxes on occupations. “It is presumed,” he 
adds, “the legislature has grauted in plain terms all it has 
intended to grant at all. If it is not manifest that there 
has been a purpose by the legislature to give authority for 
collecting a revenue by taxes on specified occupations, any 
exaction for that purpose will be illegal.” 

In the act incorporating this town, while there is a gen- 
eral provision that the town may collect a tax on all sub- 
jects of taxation, it proceeds to mention specifically polls, 
real estate and personal property, as subjects of taxation, and 
nothing is said about a tax on merchants, drummers, or 
any occupation. Giving to the act the strict construction 
laid down by Judge Cootgy,-the town would not have the 
power to tax anything but polls, real estate and personal 
property. , 

But there is another rule of construction applicable to 
this charter, which must exclude the right to tax in this 
particular. It is that an enumeration of particulars, fol- 
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lowing a general expression, controls it and limits it to the 
particulars enumerated, Expressio unius exclusio alterius. 
Dixon vy. Coke, 77 N. C., 205. This rule was recognized and 
enforced in the construction, by this court, of the charter of 
the city of Raleigh. Pullen v. Raleigh, 68 N. C., 451. 

The construction we have given to the charter of the town 
of Davidson College is in consonance with the policy of the 
legislature in regard to powers of taxation by municipal 
corporations, as indicated in the act entitled “Towns.” Bat. 

tev., ch. 111, § 16. There, it declares that towns may lay a 
tax on real estate situate within the corporation, on such 
polls as are taxed by the general assembly for public pur- 
poses, on all persons (apothecaries and druggists excepted) 
retailing or selling liquor or wines of the measure of a quart 
or less, a tax not exceeding twenty-five dollars, on all such 
shows and exhibitors for reward as are taxed by the general 
assembly, on all dogs, and on swine, horses and cattle run- 
ning at large within the town. There is nothing in the act 
to authorize the right to tax trades or occupations, and when 
the legislature has refrained from granting such power ina 
general law, it would not be reasonable to presume, in the 
absence of any express declaration to that effect, it intended 
to do so when it was granting special power of taxation. 

There isno error. The judgment of the superior court 


must be affirmed. 
No error. Affirmed. 








ATLANTIC, TENNESSEE & OHIO RAILROAD COMPANY v. 
COMMISSIONERS OF MECKLENBURG. 


Taxation— Railroads. 


The franchise of the Atlantic, Tennessee and Ohio railroad company is 
subject to tax. It is a distinct species of property from that enumer- 


9 
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ated in the clanse of the charter exempting the road-bed, &c., from 
taxation for a limited period. 

(Bank vy. Charlotte, 85 N. C., 433; R. R. Co. v. Brogden, 74 N. C., 707; 
Belo y. Com’rs, 82 N. €C., 415; R. R. Co. ¥. Com’rs, 84 N. C., 504, and 
72 N. C., 10, cited and approved.) 


Motion by plaintiff company for an injunction heard at 
January Special Term, 1882, of MecKLENBURG Superior 
Court, before Bennett, J. 

The court refused to grant the motion, and dissolved the 


restraining order theretofore made, and the plaintiff ap- 
pealed. 


Messrs. Jones & Johnston, for plaintiff. 
Messrs Burwell & Walker, for defendants. 


Situ, C. J. The case presents the question whether the 
plaintiff company is liable to be assessed for state and county 
taxation upon the value of its corporate franchise and road- 
bed ; and the facts set out in the complaint and answer, used 
as affidavits on the motion for an interlocutory injunction, 
and the only evidence in the case, are as follows; 

The genera] assembly of Tennessee in February, 1852, 
passed an act incorporating the Atlantic, Tennessee and 
Ohio railroad company, for the purpose of constructing a 
railroad from the waters of the Atlantic to the Ohio river, 
traversing the states of North Carolina, Tennessee, Virginia 
and Kentucky (to accomplish which the concurring !egisla- 
tion of the other named states was necessary and expected), 
the 57th section of said act being in these words: 

Be it further enacted, that the president, directors, clerks, 
agents, officers and servants of said company shall be ex- 
empt from military duty, except in cases of invasion or in- 
surrection, and shall also be exempt from serving on juries 
and working on public roads; and the capital stuck of this 
company shall forever be free from taxation; the road with 
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all its fixtures and appurtenances, including workshops, 
warehouses and vehicles for transportation, shall be exempt 
from taxation for the period of twenty years from the com- 
pletion of said railroad, and no longer. The company shall 
have full power and authority to purchase and own such 
number of sbares as may be necessary for the construction 
of said road and keeping the same in repair, which shall 
likewise be exempt from taxation. 

This enactment is recited in words in the act of incorpo- 
ration passed in this state, and which took effect on Febru- 
ary 15th, 1855, and it is therein declared: “That the said 
Atlantic, Tennesse and Ohio railroad company stall bea 
body corporate in this state, and, with the powers and priv- 
ileges in said act of incorporation granted, shall also have 
power to extend their railroad to some point on the North 
Carolina Western railroad, or to some point on the North 
Carolina railroad.” 

The fifth section (omitting such others as are not deemed 
material in this inquiry) allows the company five years in 
which to begin the gradation, and fifteen years in which to 
finish the road and put it in operation. Acts 1854-55, ch. 
227. 

It being found difficult, if not impracticable, to carry out 
the original enterprise and construct the road in its entire 
length as contemplated, at least in any reasonable time, and 
to ensure the building of a portion of it in this state, the 
general assembly of the state in February, 1861, passed 
what in its title is denominated “an act to amend ” the act 
of incorporation, therein incorporating the stockholders re- 
siding in North Carolina, “ under the name of the Atlantic, 
Tennessee and Chio railroad company in North Carolina,” 
distinguishing the new from the old company by adding to 
the corporate name the concluding words “in North Caro- 
dina.” 

We had occasion to consider in another aspect the effect 
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of this legislation upon the rights and liabilities of dissent- 
ing stockholders, and déclared our opinion to be that the 
ainending statute, if not an abrogation and substitution of 
another company in place of the former, nevertheless “ ef- 
fects such fundamental changes as are equivalent in their 
legal consequences.” Bank y. Charlotte, 85 N. C., 43: 

The act creating the new organization and suspending 
the exercise of corporate functions by its predecessor, 
until the road proposed to be built under its provisions 
shall extend to and intersect the East Tennessee and Vir- 
ginia railroad, does not undertake to confer or define the 
powers and rights necessary to the accomplishment of the 
purpose for which it was formed, nor mention the privi- 
leges and benefits to be secured by an investment of funds 
in the prosecution of the work, since it is manifest the leg- 
islature intended that their own eitizen stockholders and 
the new organization should retain and enjoy all such as 
are bestowed in the original act upon them and their asso- 
ciates, as inducements to build a road of larger extent. 
The new therefore must succeed to all the privileges and 
immunities conferred in the original charter, in like man- 
ner as to the powers necessary to the prosecution of the 
work. 

If the present company had been successful in construct- 
ing the road to the Western limit mentioned, and having 
thus fulfilled the purposes of its existence, then give place 
to the revived company, it is plain the latter could claim 
the privileges and exemptions provided in its charter, the 
law of its being, and it would be a strained interpretation of 
the legislative will as expressed in the successive acts, 
whereof one is always mentioned as an amendment of the 
other, that those granted to all the stockholders in the 
iormer should be denied to its own resident stockholders in 
the latter, when perhaps even greater inducements were 
iecessary to secure contributions of money towards the con- 
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struction of the road. The public interest in the enterprise 
is shown by its two subsequent acts, authorizing an assess- 
ment upon the shareholders to raise means in furtherance 
of it, and again providing for an exchange of state bonds 
for those of the company to the amount of two millions, 
upon which to raise needed funds for the work. Private 
Acts 1868, ch. 20. Acts 1868-’69, ch. 31. 

Our opinion then is that the 37th section in the Tennes- 
see act of incorporation, already recited, enures to the bene- 
fit of the plaintiff as it did to the benefit of the original com- 
pany, and that it is entitled to the exemptions therein pro- 
vided. 

2. The next inquiry is as to the extent of the exemption 
from liability to taxation : 

The complaint states that the present road was finished 
in 1862, and it would seem, as further efforts to extend it 
have ceased, that the period of exemption will expire, as to 
it in twenty years from the time of its completion. Unless 
this construction be adopted, the liability might never arise 
and exemption continue indefinitely because the whole road 
described in the act has not been built. The road between 
its present termini is completed, and as such its exemption 
ought to expire and we think does expire under the act in 
twenty years thereafter, to-wit, in 1882. 

It is not necessary to consider whether the exemption be- 
gins at the completion of the work and continues thence for 
the limited time, or may also be claimed during its progress, 
the end of the work being referred to only to measure the 
period when the exemption must cease. It can scarcely be 
admissible to impute to the legislature a purpose to burden 
and embarrass an enterprise in course of execution, and 
wholly unremunerable, when public favor and friendli- 
ness are most needed, and to remove the burden and ex- 
ouerate the property when the work is done and the opera- 
tions of the road may be making a return for the outlay. 
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It is a more reasonable interpretation that the exemption 
was intended to be in force from the beginning, and the 
terms used are to fix the period when it shall cease. But 
the assessment now enforced is within the letter of the act 
and forbidden upon any construction of its terms. 

The franchise, however, as a distinct species of property 
from any enumerated, and not embraeed in the words of the 
section, upon the rule of construction that none of the tax- 
. Ing power of the state will be deemed to have been sur- 
rendered unless the intent to do so is manifest upon a fair 
and reasonable interpretation of the language used, is we 
think a subject of taxation and not included.in the exemp- 
tion. Railroad vy. Brogden, 74 N. C., 707; Belo v. Commis- 
sioners, 82 N. C., 415; Railroad v. Commissioners, 84 N. C., 
504; Railroad v. Commissioners, 72 N. C., 10. 

The collection therefore of so much of the tax as is levied 
upon the road-bed should have been restrained by the court, 
while the sheriff should be left free to collect that imposed 
upon the franchise, the value of which is apportioned to 
the county, under the “act to provide for the levying and 
collection of taxes.” Act 1881, eh. 117, § 11. 

There is error as specified, and this will be certified to the 
end that a modified order of injunction may be made in 
conformity with this opinion, and the cause proceed in the 
court below. 


Error. Modified. 





DUNCAN CROMARTIE v. COMMISSIONERS OF BLADEN. 


County Commissioners—Mandamus— Contempt— Taxation. 


1, Where the fund raised by taxation is required to meet the necessary 
expenses of a county government, and no part thereof can be legally 
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applied to the satisfaction of a debt, the commissioners, acting in good 
faith in the execution of their powers, cannot be put in contempt for 
failure to pay such debt. 

2. But in sueh case, an alias writ of mandamus should be awarded, to 
the end that any excess of revenue raised under the law may be ap- 
plied to the debt. 

3 The commissioners have 1@ power to increase the levy beyond the 
conatitutional limit without legi-lative authority, given in advance. 
(Mauney vy. Com’rs,71 N. C., 4863 French’s ease, 74 N. C., 692: Truli’s, 
72 N. C., 388; Brodaaz vy. Groom, 64 N.€., 244; Satterthwaite, 76 N. 
N.C. 1533 Simmons vy. Wilson, 66 N. C., 3365 Clifleny. Wynne, 80 N. 

C,, 145, cited and approved.) 


Rv e on defendants to show cause why they should not 
be attached for contempt in failing to obey a writ of man- 
damus, heard at Fall Term, 1882, at BLapen SuperiorCourt, 
before Gilmer, J. 

When this cause was here on a former appeal at October 
term, 1881,it was upon such a defective finding of facts that 
the court were unable to dispose of tle controversy upon its 
merits, and it was remanded. (See 85 N.C., 211. After its 
return to the superior court of Bladen, it was by order of 
the court, without objection, referred to G. F. Melvin, the 
clerk, to hear such evidence as the parties may submit be- 
fore him, and to report such evidence, together with his 
findings of iact thereon, te the court at the next term. The 
referee accordingly preceeded to take depositions bearing 
upon the subject matter in the presence of both parties, and 
made his report with the evidence to fall term, 1882. The 
facts found by him are in substance as follows: 

The debt due the plaintiff was based on county orders taken 
up by him, and disallowed upon his settlement, as treasurer, 
for want of county funds which could be legally appro- 
priated to their payment, and the indebtedness for which 
the orders were issued was contracted after the adoption of 
tle constitution in 1868, and prior to January Ist, 1877. 

The county commissiouers on the first Monday in August, 





IN THE SUPREME COURT. 


CROMARTIE tv. COMMISSIONERS. 


1880, for the fiscal year thence ensuing, during which the 
original mandamus in the ease was sued out, levied for 
for county purposes a tax of 344 cents upon every hundred 
dollars on the valuation of taxable property, real and per- 
sonal, being, with that levied by the general assembly for 
state objects for the same year, up to the full limits of 66% 
cents allowed by the constitution to be levied for both. 

This levy and the receipts from other sources for the gen- 
eral fund, aggregate the sum of $5,093.83, whereof has been 
expended during the year the sum of $3,087.30, in payment 
of current demands, which in detail are set out in an ac- 
companying exhibit; and these are all found to be neces- 
sary and economical. There were also outstanding liabilities 
for court costs incurred at fall term, 1880, and that suc- 
ceeding, which have been since. paid, $249 more. Since 
December Ist, 1876, about the commencement of the term 
of service of the defendants as county commissioners, the 
county government has been honestly and economically 
conducted. 

The court house and county jail, are ont of repair, the lat- 
ter unsafe for the custody of prisoners and needing two 
iron cages, for which the sum of $2,800 is estimated to be 
necessary, and several bridges need reparation at a cost of 
$150 or $200, and it was the intention of the commissioners 
to appropriate of the taxes of 18S0 a sufficient sum for these 
objects. 

In 1876, soon after entering into office, the commissioners 
applied to the general assembly for authority to levy a spe- 
cial tax to meet the county indebtedness, of which that due 
the plaintiff was part, and were refused ; and they afterwards 
procured the passage of the act of 1879, ch. 162, which author- 
ized the funding of the floating debt upon a compromise 
with creditors, and the issuing of bonds therefor, the inter- 
est on which was to be provided for, and a sinking fund for 
the ultimate redemption of the principal, by a special tax 
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not to exceed 24 cents on the hundred dollars value of prop- 
erty in any one year; and a board of audit was constituted 
to adjust the claims for which the commissioners were to 
issue bonds. 

An effort was made to give practical effect to this legisla- 
tion, but it proved unavailing, the creditors refusing thats 
assent to its provisions. 

The valuation of the taxable property of Bladen in 1880 
was $1,810,769 and upon this sum was assessed the taxes for 
that year, up to the maximum allowed by law. The public 
buildings are still in pressing need of the repairs mentioned. 

To the report numerous exceptions were taken by the 
plaintiff, most of them to the insufficient findings of fact, 
which we do not propose to consider specifically, since in 
our opinion the report is ample and furnishes all the infor- 
mation needed to pass upon the conduct of the commis- 
sioners, and their legal ability to comply with the mandate 
for the disobedience of which they are called on to answer. 

Upon the hearing of the exceptions and the arguments 
of counsel, the court overruled the exceptions and confirmed 
the report, and proceeded to adjudge that the rule against 
the defendants to show cause why they should not be at- 
tached for contempt, be discharged ; that the plaintiff’s ap- 
plication for an alias peremptory writ of mandamus be re- 
fused ; that the clerk pay over to the county treasurer the 
moneys in his hands to wit, $2,000, held under an order of 
spring term, 1881, and that the defendants recover their 
costs of plaintiff—the cause being retained for further pro- 
ceedings and directions. 

From the rulings upon the exceptions and the judgment 
rendered, the plaintiff appeals. 


Messrs. T. H. Sutton and W. A. Guthrie, for plaintiff. 
Messrs. D. J. Devane and C. C. Lyon, for defendants. 
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Sitn, C. J., after stating the above. When the cause 
was before us on the former appeal, and the facts upon 
which the culpability iinputed to the defendants depended 
were insufficiently developed for us to decide upon the con- 
tempt, we used this language in the opinion: “ It is manifest 
that where the public interests conflict with private interests, 
the latter must yield. If the entire fund which can be 
raised by taxation ts required to meet the necessary expetises 
of an economical administration of the county government, 
and none can be diverted to pay its indebtedness without 
serious detriment to the public, none ought to be thus ap- 
propriated. * * * The commissioners are under an offi- 
cial obligation to keep and maintain the public buildings 
and bridges, falling under their supervision, in good repair 
and safe condition, and to provide for the other specified 
public objects.” 

The facts found and reported meet the conditions and re- 


quirements of the proposition thus announced, upon which 


their exemption from criminal responsibility depends, and 
sustain their answer to the rule. 

It appears that all the financial resources of the year were 
used or were required, and were prevented from being used 
by the issuing of the rule,in defraying necessary county 
charges, and none could Le spared for an indebiedness in- 
curred in former years without injury to the public inter- 
ests. ‘l'le commissioners in exercising their official func- 
tions must be left to their own judgment in determining 
what are necessary expenses in conducting the county gov- 
ernment, and when acting in good faith cannot be put in 
contempt for a failure to do what they cannot do, with the 
means at their command, without a dereliction of duty in 
regard to other objects more imperative, and alike urgent. 
Nor does the writ require this of the commissioners, but 
only that they exercise the powers confided to thei to raise 
the means to meet the plaintiffs’ demand ; and this, in sub- 
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ordination to the higher claims of the public. A man- 
damus does not warrant the commissioners, in the words of 
SeTtce, J., “in levying taxes in any other manner or at any 
other time than is prescribed by law. The mandamus must 
be understood to mean that they shall levy and collect ac- 
cording to the general law governing the subject.” Mauney 
v. Commissioners of Montgomery, 71 N. C., 486. 

The taxes which the commissioners are empowered to 
levy have their limitatious in the constitution, and these 
cannot be exceeded “except for a special purpose and with 
the special approval of the general assembly.” Const., Art. 
V, $$ 1 and 6. The construction of these clauses has been 
fixed by a series of decisions, from one of which, French v. 
Commissioners of New Hanover,74 N. C., 692, we extract the 
emphatic delaration of Bynum, J.: “It admits of no dispute 
now that taxation for state and county purposes combined 
cannot exceed the constitutional limitation for their neces- 
sary expenses and new debts.” Trull v. Commissioners of Mad- 
ison, 72 N. C., 388; Clifton v. Wynne, 80 N. C., 144; Mauney 
v. Commissioners of Montgomery, supra. 

In the last cited case the ruling of Buxton, J, was ap- 
proved in these words: “ As they (new debts) were con- 
tracted with a knowledge of the constitutional restrictions 
upon the county authorities in regard to taxation, the county 
authorities must observe the constitutional limitations, and 
not assess more than double of the tax for state purposes in 
any one year.” 

In Broadnaz v. Groom, 64 N. C., 244, Pearson, C. J., speak- 
ing in reference to the exercise by the court of a supervisory 
control over these officers, inquires, “ who is to decide what 
are the necessary expenses?” and answers his own question 
thus: “ The county commissioners, to whom is confided the 
trust of regulating all county matters. Repairing and 
building bridges are a part of the necessary expenses of a 
county, as much so as keeping the roads in order or making 
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new roads.” The same language is reiterated in Satier- 
thwaite v. Commissioners of Beaufort, 76 N. C., 153. In the 
same opinion it is laid down that “the court has no power, 
and is not capable if it had the power, of controlling the 
exercise of power conferred by the constitution upon the 
legislative department of the government, or upon the county 


authorities.” 

In the argument here for the appellant, it is urged that 
the disobedience consists in the failure to levy a tax adequate 
to pay the plaintiff’s judgment, above the legal limits, and 
then to ask the approval of the general assembly in order 
to its collection, and that this is the proper course to be pur- 
sued in obtaining legislative sanction to the proposed increase, 
We do not give our assent to this interpretation of the 
clause in the constitution which declares that “the taxes 
levied by the commissioners of the several counties for 
county purposes shall be levied in like manner with the 
state taxes, and shall never exceed the double of the state 
tax, except for special purposes and with the special ap- 
proval of the general assembly.” The legislative practice 
has uniformly been, as far as we know, to give approval in 
advance, and thus confer the requisite legal authority, to 
levy special taxes beyond the assigned limits; though if 
given after the levy, it would doubtless be equally effectual. 
This is implied in the ruling in Simmons v. Wilson, 66 N. 
C., 336, that a legislative approval previously given and 
afterwards recalled, arrested all further collections of taxes 
imposed by its authority, and intimated in French’s, and as- 
sumed in Broadnaz’s case, already referred to. 

There is a manifest propriety in asking the assent of the 
legislature to an increased levy iv advance, as has been, we 
believe, the uniform, practice, when such assent is necessary 
to its validity and the enforcement of the taxes. The tax 
list and the clerk’s endursement of an order for collection 
have, under the statute, the force and effect of a judgment 
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and execution against the property of each person charged 
in the list. Acts 1879, ch. 71 $25. And it could not be in- 
tended that an unwarranted tax should be inserted in the 
process, or that the collection should be suspended until by 
the action of the general assembly it is legalized. 

Nor are we prepared to admit that an application for ap- 
proval is not one resting in the sound discretion of the com- 
missioners, and that any judicial coercion can be used to 
control the exercise of their own judgment in the matter. 

“In short,” is the language of the Ch.ef Justice in a case 
already cited, “this court is not capable of controlling the 
exercise of power on the part of the general assembly, or of 
tle county authorities, and cannot assume to do so without 
putting itself in antagonism to the general assembly or to 
the county authorities, and erecting a despotism of five 
men ”—referring to the number of the justices then consti- 
tuting this court. 

But if it were otherwise, the commissioners did make the 
application for permission to provide for the county debt, 
including that of the plaintiff, and were denied authority 
to do so. 

Upon review of the whole case we think the rule was 
properly discharged. But we think the refusal of the court 
to award an alias writ of mandamus was error, for it is in 
the nature of final process, to which the plaintiff is entitled, 
so that whenever the necessary county expenses can be met 
without absorbing all the county revenue which can be 
raised under the law, the excess must be applied to the debt 
recovered, and this is the full extent to which the process 
can go. 

The judgment must be thus modified, and then affirmed. 
Let this be certified. 

Error. Modified and affirmed, 
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THOMAS J, PERSON v. JAMES W. NEWSOM. 


Execution—Amercement of Sheriff. 


1. A sheriff endorsed upon an execution the words, ** debt and interest 
due to sheriff, co-ts paid into office ;** and upon another, the word 
** satisfied,’ without stating what disposition he had made of the fund ; 
Held that the returns are sufficient in law to relieve the sheriff from 
amereement for not making ‘** due return.” 

. In such case he is allowed all the days of the term to return an execu- 
tion, unless he be ruled, upon motion and cause shown, to return it on 
soine intermediate day, 

3. Nor is he required to note thereon the date of its delivery to him, 
(The act of assembly has no reference to final process.) 

(Waugh v. Brittain, 4 Jones, 470; Ledbetter vy. Arlelge, 8 Jones, 475; 
Halcombe v. Rowland, § Tred., 240; Cockerham y. Baker, 7 Jones, 288: 
Hathaway vy. Freeman, 7 Ired., 1(9, cited and approved ) 


AMERCEMENT of sheriff—Motion of plaintiff to make 
judgment nist absolute, heard at January Special Term, 
1882, of NortHampton Superior Court, before Graves, J. 

On the 17th of October, 1878, execution issued on a judg- 
ment recovered in the said court by the plaintiff against the 
Seaboard aml Roanoke railroad company, and was delivered 
to the defendant, then sheriff, returnable to the next ensu- 
ing term, which began on the 4th Monday after the Ist 
Monday in March. 

The writ not having been returned, the plaintiff, on the 
12th of April, 1879, the last day of the term, moved the 
court and obtained a judgment nisi against the defendant 
for his failure; whereupon being present he asked the court 
to prolong the session until he could make his return, which 
being granted, he returned the process in his hands at the 
hour of 5 p. m., with his endorsement in these words: “ Debt 
and interest paid shff., costs paid into office.” No money 
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was collected by the defendant, but he paid the amount due 
the plaintiff from his own funds. 

Upon these facts the court ruled that the return was not 
sufficient, and rendered the judgment, absolute, for the 
penalty of one hundred dollars, and the defendant ap- 
pealed. 


Mr. R. B. Peebles, for plaintiff. 
Messrs. Mullen & Moore and W. Bagley, for defendant. 


Smitn, C.J. The question presented is as to the liability 
of the defendant to the amercement for not making “ due 
return” of the process under the statute, (Bat. Rev., ch. 106, 
§ 15), either because not in time or insufficient in form. 

The return is in substance that the debt and interest had 
become the property of the defendant, and he bad a right 
to forbear the enforcement of the mandate. If such be the 
fact, and it must be so assumed, upon the motion for an 
amercement, the debt being under the control of the defend- 
ant, as owner, its collection may be suspended. without the 
incurring of liability to the plaintiff as an “aggrieved 
party.” It may be an untrue return subjecting the officer 
to the heavier penalty imposed for making a fa!se return, 
fur that, the payment extinguished, but did not transfer the 
debt; still the return is sufficient in law to excuse the de- 
fendant from further proceeding under the process, and pro- 
tects him from this penalty now sought to be enforced. 
Waugh v. Brittain, 4 Jones, 470. 

The next inquiry is whether the return is in due time: 
The case of Ledbetter v. Arledge,8 Jones, 475, cited in the 
argument for the appellant, is directly in point, and de- 
cisive. There, the plaintiff was allowed to enter up judg- 
ment nisi against the defaulting officer on Thursday of the 
term, and immediately thereupon the defendant, with leave 
of the court, made his return, and moved to vacate the 
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judgment. Delivering the opinion of the court, MANLy, J., 
says: “ The sheriff is allowed all the days of the term to 
return a fiert facias, unless he be ruled, upon motion and 
cause shown, to return it to some intermediate day. When 
the motion is made, like other acts of the court, it stands 
by relation as if done on the first day.” 

The statute now in force expressly directs that “all exe- 
cutions on judgments in civil actions,” “shall be returnable 
to the term of the court next after that from which they bear 
teste,” not specifying any day thereof. Bat. Rev.,ch. 18 § 7. 

The same inference would seem to be authorized by the 
decision that the amercement can be imposed upon appli- 
cation at a subsequent term. Holcombe v. Rowland, 8 Ired., 
240. 

There is error, and the judgment below must be reversed, 
and judgment entered here for the defendant. 


Error. Reversed. 


In Wycue v. Newsom, from Northampton: 


There was judgment for the defendant and the plaintiff 
appealed. 

SmitH, C.J. The facts before us upon this appeal are 
similar to those in Person vy. Newsom, supra, differing in that 
the return here made is simply, “satisfied,” and without 
explanation. 

Besides the objection pointed at the delay, the plaintiff 
insists that the return is insufficient in law in not further 
stating what disposition has been made of the fund. 

In Davis vy. Lancaster, 1 Murp., 255, where the sheriff made 
a similar return upon an execution in his hands, and the 
proceeding was to amerce him under the act of 1777, it was 
declared he had not incurred the penalty. This construc- 
tion of the act is recognized and enforced in the latter case 
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of Corkerham vy. Baker, 7 Jones, 288, and is no longer open 
to controversy. 

Since the argument our attention has been called to the 
Revised Code, ch. 31 § 39, which imposes a forfeiture of one 
hundred dollars upon a sheriff or other officer receiving pro- 
cess for execution and failing to note on it the date of the 
delivery to him. This section obviously has no reference 
to final process, as shown by its connections. And this is 
the more manifest by reference to the similar section in the 
Revised Statutes, ch. 31 § 43, which with some modifications 
has been introduced into the Revised Code. It is there de- 
clared, that, 

“The clerk or attorney issuing process shall mark thereon 
the day on which the same shall be issued, and the sheriff 
or other officer receiving the same to execute, shall in like 
manner mark on each process the day on which he shall 
have received it; aud every clerk, attorney, sheriff or other 
officer, neglecting so to do, shall forfeit and pay the sum of 
one hundred dollars, to be recovered by action of debt, in 
any court of record having cognizance thereof, by any per- 
son who shall sue for the same, with costs.” 

Reference was had to an independent action to enforce 
this penalty for the failure of the defendant to endorse upon 
a writ of capias ad respondendum the day of its delivery, in 
Hathaway v. Freeman, 7 Ired., 109; and if the penalty did 
attach to such a default in returning an execution, it could 
not be recovered in the summary proceeding for a neglect to 
make “due return,” that is, as defined by Mr. Jacobs in his 
Law Dictionary, to endorse his certificate “ of what he hath 
done touching the execution of any writ directed to him.” 

But the suggestion meets with another obstacle not less 
formidable—the point is not presented in the case trans- 
mitted on appeal, and cannot be made here for the first time. 

There is no error, and the judgment must be affirmed. 

No error. Affirmed. 


10 
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MARX MAYERS v. H. E. CARTER, and others. 


Execution Sale. 


Execution sales made at an improper time and place are void. (Act of 
1877, ch. 216, § 2, establishes sale-days.) The case of Biggs v. Brickelt 
68 N. C., 239, where assent of defendant in the exeeution to change 
place was given, discussed by SMITH, C. J. 

(State v. Rives, 5 lred., 297 ; Mordecai y. Speight, 3 Dev, 428; Avery v. 
Rose, 4 Dev., 549; Brooks v. Ratcliff, 11 Ired., 321; Wade v. Saunders, 
70 N. C., 270; Hayes v. Hunt, 85 N. C., 303; Biggs v. Brickell, 68 N. 
C., 239: cited and approved.) 


EsecTMENT tried at July Special Term, 1882, of Duptin 
Superior Court, before Gilliam, J. 
Judgment for plaintiff, appeal by defendants. 


No counsel for plaintiff. 
Mr. O. H. Allen, for defendants. 


Smitu, C.J. The plaintiff derives his title to the land 
described and claimed in his complaint by: virtue of a sale 
under execution against the defendant, Carter, made by the 
sheriff on the first Monday in May, 1879, that being a 
month in which is held a term of the superior court of Dup- 
lin, commencing on the third Monday thereof. Carter, who 
had previously executed a deed conveying the premises to 
his co-defendant, Cavanaugh, which the plaintiff impeached 
for fraud, was hi:nself present with the attorney represent- 
ing both, objected to the sale by the sheriff, saying that the 
land was the property Cavanangh and the purehaser would 
get himself into trouble. Two issues were submitted to the 
jury, to the first of which they responded in the affirmative 
and to the latter in the negative. 

1. Was the deed from Carter to Cavanaugh made with 
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the intent of both parties to hinder and delay the creditors 
of Carter? 

2. Did Carter or Cavanaugh in person or by attorney ob- 
ject to a sale of the land on tie 5th day of May, 1879, be- 
cause that was not a legal sale-day ? 

The court upon the rendition of the verdict gave judg- 
ment in favor of the plaintiff, to which the defendants ex- 
cepted on the ground that no title passed by the sale, it be- 
ing made in a month in which a superior court is held and 
not during the term. 

The sole question presented in the appeal is as to the 
validity of the sale and the deed executed pursuant to it. 
The statute then in force regulating judicial sales, declares, 
“that sheriffs and other public officers selling real estate 
under execution shal! sei] the same at the court house of the 
county in which the property, or some part thereof, is sit- 
uate, on the first Monday in every month, except the month 
in which the superior court is held therein, then the sales 
shall be made during the first three days of the court. 
Acts 1876-77, ch. 216, § 2. 

In State v. Rives, 5 Ired., 297, Rurrixn, C. J, in 
the concluding part of the opinion thus declares the 
law: “The sale in this case was on the premises and 
on a different day of the week. We have more than 
once said that this is a substantial part of a sheriff’s sale, 
because the regulation is fora sale of all the property at one 
place and at the same time which may be offered for sale in 
the county in one month, under the expectation that there 
will be numerous bidders and fair prices had. Of such a 
regulation every one must be cognizant, and therefore we 
have held that the purchaser gets no title by a sale at an im- 
proper time and place.” The cases of Mordecai v. Speight, 
3 Dev., 428, and Avery v. Rose, 4 Dev., 549, are referred to 
in support of the proposition. 

It is equally true that the non-observance by the officer — 
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of those provisions of the statute which are directory merely 
and relate to matters in pais, in the absence of participation 
in or notice of the officer’s disregard of the requirements, 
will not infect the title acquired under an execution sale. 

“Third persons,” remarks the same learned judge deliv- 
ering the opinion im the ease last cited in reference to a tax 
sale, “need not show affirmatively the observance on the 
part of the sheriff of all legal pre-requisites to the sale, nor 
are they charged to take notice of all irregularities when 
shown on the opposite side, as im the advertisement, or ad- 
journment of the sale, or that there were chattels which the 
sheriff might have seized instead of the land.” 

Accordingly it is held that ander the act requiring sales 
of land te be made on the same Monday in every month on 
whieh the several county eourts are held in the respective 
eounties, with authority te postpone from day to day unti)} 
the sales are completed (Rev. St., ch. 45, § 10), a sale made 
on Tuesday or Wednesday of the week will pass the title. 
Brooks v. Ratcliff, 11 Ired., 321. 

And so it was declared that a sale on Friday of the week 
is valid, Pearson, ©. J., distinguishing “between things 
relating to the power of the sheriff and things only direc- 
tory, in regard to which he may be sued for damages, as for 
not advertising in two or more public places, &c., purchasers 
not being required to see to matters of mere detail.” Wade v. 
Saunders, 70 N. €., 270; Hays v. Hunt, 85 N. €., 303. 

‘The deeision in Biggs v. Brickell, 68 N. C., 239, sustatning 
the sale, is put upon the ground that the defendant assented 
to it, and Boypern, J., intimating a doubt as to the correct- 
ness of some previous adjudications, says: “ We hold it to 
be clear that at a sale made at the court house door by the 
sheriff, where the general law requires sales to be made, the 
debtor may waive the benefit of the private local law direct- 
ing such sales to be made upon the premises, and assent to 
the sale as was done in this case, which would not only bind 
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the debtor, but the purchaser would acquire the title of the 
defendant in the execution.” 

Whether a verbal assent or acquiescence, not involving 
an element of fraud,can operate as an estoppel under the 
statute of frauds, and thus pass an estate in land, it is not 
necessary now to inquire, since in our case not only was no 
assent given, but the defendant, Carter, the attorney for 
both being present, as the case states, “ objected to the sale 
by the sheriff,” assiguing the reason for so objecting that 
the property belonged to Cavanaugh. How an assent 
can be inferred from his giving aa insufficient reason for 
his refusal, we are ata loss to understand. The finding of 
the jury upon the second issue that the objection was not 
put on the ground that it was not a legal sale day, is wholly 
insufficient to eliminate the illegality which infects the act 
of the officer in his disregard of the statutory mandate, and 
avoids the sale. 

There is error in rendering judgment upon the verdict 
and it must be set aside and a new trial had. 

Error. | Venire de novo. 








*JOHN S. LOCKHART v. COOPER & LUNDSFORD. 


Insurance. 


An insurance policy was issued to defendant warehousemen on leaf to- 
baeco, by them ‘** owned, or held in trust, or on commission, or sold 
and not delivered.”” The plaintiff bought twenty-five partigular hogs- 
heads of tobacco, removed five, and suffered the others to remain in 
the warehouse, and the same with the building was destroyed by fire, 
as was also a considerable quantity of tobacco owned by defendants 
themselves, exceeding in value the whole amount of the insurance ; 
Held, that the goods had been sold and delivered, and that plaintiff ts 
not entitled to recover any portion of the insurance money. 


*RurFin, J., did not sit on the hearing of this case. 
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CivIL action tried at Fall Term, 1882, of Oxance Supe- 
rior Court, before Shipp, J. 

On November 8th, 1880, the plaintiff bought of the de- 
fendants, Cooper & Lunsford, (who were conducting at Dur- 
ham, N. C., the business of storing and selling leaf tobacco, 
and had a warehouse used for that purpose) twenty-five par- 
ticular hogsheads of such tobacco then in their warehouse, 
at the price of $2,538.38, of which number five were removed 
and the others suffered to remain. 

At the same time the plaintiff gave an acceptance pay- 
able on time for the purchase money, saying that in a few 
days he would remove the others. Subsequently he was 
asked to take them from the warehouse and he promised 
the defendants that he would do so, but finding thas the to- 
bacco had been placed in the basement of the warehouse 
and was less in the defendants’ way, to which they made no 
objection, it was allowed to remain, until most of the to- 
baeco was afterwards destroyed with the building by a fire 
which oecurred on December Ist, of the same year. 

Previous to the burning, the defendants’ book keeper in- 
formed him that the tobaeco was covered by insurance poli- 
cies taken out by the defendants. 

The defendants had effected several open or floating poli- 
eies of insurance against loss by fire with the several com- 
panies, who are associated with them in the action as co- 
defendants, in the aggregate sum of $8,000 on leaf tobacco, 
by them “ owned or held in trust, or on commission, or sold and 
not delivered,” and these policies were in force when the 
property was burned. 

The defendants themselves owned and had in their ware- 
house, at the same time, leaf tobaceo which was consumed, 
exceeding in value. by $2,000 the whole amount of the in- 
surance, and they collected what was due from the compa- 
nies and applied it to their own indemnity, refusing, (as do 
the insurance companies) to pay any thing to the plaintiff, 
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and denying his claim to any part of the insurance money 
under the terms of the policies. The draft or acceptance of 
ihe plaintiff went to protest, and the defendants who had 
endorsed it advanced the money due thereon to the holder, 
and were afterwards reimbursed by the plaintiff. 

These are the undenied facts alleged in the pleadings and 
findings of the jury, as presented in the transcript for review 
of the ruling of the court as to their legal effect in initer- 
preting the policies. 

The court held that the tobacco had been sold and deliv- 
ered, and was not then held in trust, within the meaning 
of the contract of insurance and under its protection, and 
gave judgment in favor of the companies for their costs, and 
that the defendants recover their counterclaim. From this 
judgment the plaiutiff appeals. 


Messrs. Merrimon & W. W. Fuller, for plaintiff. 
Mr. J. W. Graham, for defendants. 


Situ, C. J. The only question we are called on to de- 
cide is whether the plaintiff’s tubacco upon the facts stated 
was held by the defendants Cooper & Lunsford at the time 
of the fire, “in trust, or sold and not delivered,” in the sense 
of the contract of insurance, for the plaintiff, and he is enti- 
tled to share with them in the fund collected from the com- 
panies. 

An insurance against loss by fire, effected by one who has 
no interest in the property insured, is but a wagering con- 
tract not sanctioned by the common law, and void. The 
interest must exist at the time the policy is issued or the 
contract entered into, as well as at the time when the loss 
occurs. Saddlers Co. v. Babcock, 2 Atk., 554. It is not nec- 
essary, however, that the insured shall have an absolute and 
unqualified property in the thing insured. A mortgagee, 
trustee, factor or agent entrusted with goods for safe keep- 
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ing, or sale, and entitled to compensation therefor, may in- 
sure them in his own name, aud in ease of loss recover 
the full amount of the policy, applying so much to his own 
use as measures the valuo of his own interest, and holding 
the residue for his principal. tna Jns. Co. v. Jackson, B. 
Mon., (Ky.) 242; Williams v. Ins. Co., 15 La., (Ann.) 651. 

Thus a commission merchant in custody of goods con- 
signed for sale; a carrier in possession for the purpose of 
transportation ; a vendee with a right of possession under a 
contract on payment of the purchase money, have been held 
to have an insurable interest to the full value of what is in- 
sured. De Forest vy. Fulton Ins. Co.,1 Hall, (N. Y.) 84; Sav- 
age v. Corn Exe. Co, 36 N. Y., 655; Shotwell v. Ins. Co,5 
Bosw., (N. Y.) 247; 1 Phill. Ins., § 172, and succeeding seve 
tions; 2 Greenf. Evi., §379. 

We concur in the ruling that the facts constitute a tran:- 
fer of title and an accompanying legal possession of the to- 
bacco to the plaintiff; and, though left in the warehouse, it 
was thereafter under his control and at bis risk, the insur; 
able interest before vested in the defendants having ceased 
to exist. 

Numerous cases were cited in the argument to show that 
the goods were still “held in trust” for the vendee; and if 
not, that they were embraced in the descriptive words, “ sold 
and not delivered.” Upon an examination they will be found 
not to support the proposition contended for. 

In Haugh v. Fire Ins. Co., 36 Mary., 38, the law is de- 
clared to be well settled that a person having goods in his 
possession, as consignee or on commission, may insure in 
his own name, and recover the full insurance and after sat- 
isfying his own claim he will hold the balance as trustee for 
the owner. 

In Siter v. Morris, 13 Penn. St., 218, the defendants were 
commission merchants and forwarding agents who kepta 
warehouse for receiving goods to be forwarded as directed, 
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for which they received a compensation, and the policy cov- 
ered goods “ their own, or held in trust or on consignment.” 

In Stillwell v. Staples, 19 N. Y., 401, the plaintiffs held in 
their possession cloths sent to them by the defendant to be 
made into clothing, and which when burned had been 
manufactured, and it was decided that in the absence of any 
ratification of the contract of insurance, and the defendants 
made no claim on the company for the loss of the cloths 
and applied the insurance money to compensation for their 
own losses which were in excess, the defendants had elected 
to cancel so much of the policy as purported to insure goods 
held by them in trust, and the plaintiff could not recover. 
Without assenting to the correctness of this exposition of 
the law, and of the relations created between the agents in 
the manufacture and their principal in respect to the insur- 
ance, the case furnishes no assistance to the claim of the 
plaintiff in the case before us. 

In tna Ins. Co. vy. Jackson, 16 B. Mon., (Ky.) 242, the” 
pork had been Lought but not delivered, and was to be paid 
for on delivery. It was held that the property therein had 
not passed to the vendees, but remained in the plaintiffs 
who had not only possession and right of possession, but 
ownership itself in substantially the same plight as before 
sale, except that their obligation to deliver on payment of 
the price restricted them from selling the pork to others, 
and this was still under cover of the insurance policy. 

In Phenix Ins. Co. v. Favorite, 49 Il., 259, it was decided 
that goods on storage were within the terms of the policy, 
which extended its protection to such as were held “ in trust 
or on commission.” 

In Waters v. Ins. Co., 85 E. C. L. Rep., 868, the goods in- 
sured were in the custody of the plaintiff a wharfinger and 
warehouse-man, deposited with him in that capacity, and 
he had a lien for charges of cartage and warehouse rent ; 
and in London and N. W. Railway Co. v. Glyn, 102 E. C. L. 
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Rep., 651, the goods were in the hands of the plaintiff as a 
common carrier and were declared to be held in trust within 
the meaning of the policy, when destroyed, and the plaintiff 
could recover full insurance, but would hold the fund after 
reimbursing their own loss, for the owner, their principal. 

These and the other authorities relied on by the appel- 
lant recognize an insurable interest in the depositary who 
has a charge upon the goods committed to his custody, with 
a correspondent responsibility for their safe keeping and 
forwarding, but none reacli a case in which there has been 
an absolute sale and delivery, transferring both title and 
possession to the vendee, and the goods are temporarily left 
(without an actual removal) in the place of deposit. 

But we have been referred in both arguments to a case 
decided in 1871, in the court of Appeals of New York, ( War- 
ing v. Fire Ins. Co., 45 N. Y., 606,) in which the subject and 
the legal effect of such clauses contained in a fire policy are 
‘discussed by Forcer, J., which seem to furnish a satisfac- 
tory solution of the present controversy. The words in the 
policy were these: “ Do insure Waring, King & Co., against 
loss or damage by fire to the amount of $3,000 on refined 
carbon oil and packages containing the same, their own, or 
held in trust, on commission, or sold but not removed, contained 
in bonded warehouse.” Other policies were obtained at the 
same time in different companies amounting in all to 
$30,000. Subsequently part of the property was sold, but 
remained in possession of the insured (they informing the 
purchasers that it was covered by insurance until removed) 
until consumed by fire, which occurred in less than a 
month after the insurance was effected. “ We have but lit- 
tle difficulty,” say the court, “in holding, from the peculiar 
phraseology of the-policy, that something other was meant 
than property of which a contract of sale had been made, 
but of which no delivery had yet taken place. ‘Sold but 
not delivered’ isa phrase common with insurance men and 
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has an ascertained and definite meaning. It applies to 
property of which a contract of sale has been made, but of which 
the ownership has not been changed by a delivery in pursuance 
of the contract. ‘Sold but not removed’ is another, and we 
deem a newer form, to express something else. We judge 
that it was meant to cover that which had been sold and of 
which a legal binding delivery had been made, the owner- 
ship and right of control of which had passed, but which 
had not been in fact, removed, of which no change of place 
indicated a change of ownership and possession.” 

In our opinion this is a fair and reasonable interpretation 
of the clause of the policy, and the distinction properly 
drawn between the expressions “sold but not delivered ” 
and “sold but not removed.” The first contemplates goods 
sold, but in a legal sense not delivered, so as to vest the title 
and possession in the vendee; the latter refers to what is in 
law a sale and delivery, but where the goods remain where 
they were. The delivery may be without the removal, and 
the latter word is substituted to give a wider scope to the 
contract and to extend its protection to cases not embraced 
before. 

We therefore concur in the ruling of the court and de- 
clare there is no error. ’ 

No error. Affirmed. 








HARVEY BECKWITH v. MINING CO. 


Execution— Motion to set aside sale under. 


1, A sale under execution will not be set aside on the ground of inade- 
quacy of price, unless it suggests undue advantage or is connected 
with circumstances of fraud or mistake; in such case, the party com- 
plaining has the right to have the facts found. 
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2. A plaintiff at whose instance an execution issues, or any other party 
interested, may move to set aside the sale on the ground of inade- 
quacy of price. 


Motion to set aside a sale of lands, made under an exe- 
cution, heard at July Special Term, 1882, of Gaston Supe- 
rior Court, before Gudger, J. 

The execution issued under a judgment which the plain- 
tiff of record recovered in the superior court against the de- 
fendant, (The Kivg’s Mountain Mining Company) for the 
sum of $2,711.72. In the judgment, after premising that 
the defendant was a corporation, and had given a mortgage 
upon all its property within the state, but that the plaintiff’s 
debt existed prior thereto, it was declared by the court that 
the said debt should constitute the first lien upon said prop- 
erty, and unless discharged by a given day, that then the 
sheriff shall proceed to execute the same in the mode pre- 
scribed by law for sales under execution. 

This judgment the plaintiff caused to be docketed, and 
after the expiration of the time fixed by the judgment, he 
procured execution to issue, which the sheriff levied on the 
lands known as the “ King’s Mountain Mining Company,” 
comprising some 485 acres, including the gold mines and 
buildings and machinery belonging thereto; and on the 
5th day of May, 1882, the same was sold, and R. W. Sandi- 
fer became the purchaser at the price of one hundred dol- 
lars. 

At the ensuing term of the court, the plaintiff moved that 
said sale be set aside and a new sale ordered, accompanying 
his motion with the affidavits of his attorney and the sher- 
iff, as to the gross inadequacy of the price bid, and also 
with an offer to increase the bid ten per cent. The pur- 
chaser, representing himself and the defendant company, 
resisted the motion, filing counter-affidavits, setting forth 
that the property was all subject to prior mortgages and 
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older judgments, and that the sale had been fairly and 
openly conducted. 

The judge after hearing argument of counsel, “ refused 
to pass upon the plaintiff’s offer to increase the bid, or the 
question as to the inadequacy of the price, being of the 
opinion that as the sale had been made under a decree and 
execution in favor of the plaintiff, and therefore at his in- 
stance, the law would not entertain or hear a motion from 
him to set aside the sale, and that he had no standing in 
court.” The motion was accordingly overruled and the 
plaintiff appealed. 


Messrs. Burwell & Walker, for plaintiff. 
Messrs. G. F. Bason and Hoke & Hoke, for defendant. 


Rurrin, J. If His Honor had entertained the plaintiff's 


motion, and in the exercise of a legal discretion refused it 
upon the ground that he did not under the circumstances 
of the case regard the inadequate price bid a sufficient 
reason for disturbing the sale, this court would in all prob- 
ability have felt itself bound to concur in that decision. 
Asa general thing, mere inadequacy of consideration, stand- 
ing alone and disconnected with any circumstance of fraud 
or surprise, is not a sufficient cause for setting aside a sale 
under execution” Sucn is the rule now generally adopted 
in the courts, and, though it may sometimes work particu- 
lar hardships, is found to be best on the whole, as well for 
the parties as purchasers and the public, as tending to give 
certainty and stability to sales under process issuing from 
the courts. 

But still, inadequacy of price, if combined with any other 
circumstances calculated to throw suspicion upon the sale, 
or if in itself so gross as to be suggestive of mistake or un- 
due advantage, may prevail with the court from which the 
process issued, to dispense with the sale and order a resale ; 
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and at all events, a party complaining of it has a right to 
have the facts ascertained, in order that the court may act 
understandingly in the matter. 

Now, as we understand the ruling in the court below, His 
Honor declined out and out to consider the plaintiff’s mo- 
tion or to hear the evidence tendered in support of it, hold- 
ing it to be a conclusion of the law, that under no cireum- 
stances can a plaintiff, at whose instance a judgment has 
been rendered and an execution issued, be heard to com- 
plain of the sale because of its inadequacy, however gross 
or glaring it may be. 

We know of no authority going to support the distinction, 
which His Honor seews to make, between a plaintiff and 
any other party who may be interested in the matter. On 
the contrary, it is said in Freeman on Executions, § 305, 
that “the plaintiff, the defendant, and the purchaser, may 
each be aggrieved by a sale under execution, and therefore 
each is entitled to prosecute a motion to set it aside ;” and 
upon a reference to the adjudged cases upon the subject, we 
find that in a large number of them the motion to set aside 
came from the plaintiffs in the judgments, at whose instance 
the executions had issued. For this error the judgment 
must be reversed, though we confess we have reached this 
conclusion after considerable hesitation. 

There seems to be no suggestion of fraud in the case, nor 
of any circumstance of surprise or undue advantage, and 
if permitted, therefore, to examine for ourselves the affi- 
davits filed, we might be able to see that His Honor’s ruling 
was in fact right, though supported by an incorrect reason. 
But this court, in such a case as this, cannot consider 
the evidence, but must act exclusively upon the facts as 
found in the court below, and the error consists in finding 
no facts, either for its own guidance or the guidance of 
this court. The only legal proposition declared by His 
Honor is, as we have seen, unsupported by the authorities, 
There is error. Reversed. 
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JOHN D. WILLIAMS v. JOHN MULLIS and others. 
Executions—Statute of Limitations. 


An execution may be issued after the lapse of ten years from the date 
of docketing the judgment, where the judgment has been kept alive 
by the issuance of executions within each successive period of three 
years after its rendition ; and a levy and sale of personal property under 
it are valid. (The ruling does not apply to sales of land under execu- 
tion.) 


(McDonald vy, Dickson, 85 N. C., 248, cited and approved.) 


Motion by defendants to set asidean execution, heard at 
Spring Term, 1881, of Union Superior Court, before Eure, J. 

At fall term, 1869, of the superior court of Union county, 
the plaintiff recovered judgment against the defendants 
upon a debt contracted in March, 1861, and caused the same 
at once to be docketed. Executions issued regularly and in 
succession, without satisfaction, or the period of three years 
at any time intervening between them, and were delivered 
to the sheriff—on only one of which returnable to fall term, 
1878, a small sum was received from the sale of land and 
applied to the debt; and at fall term, 1880, another execu- 
tion issued, by virtue of which, on March 2nd, 1881, the 
sheriff seized certain personal property belonging to the 
defendants, and advertised the sale thereof on the 15th day 
of the same month. 

On the day after the levy, the defendants served a notice 
on the plaintiff of an intended application to the clerk at 
his office, on the day preceding the proposed sale, to vacate 
and set aside the execution. 

The motion was accordingly made on the ground that 
the judgment was barred by the statute of limitations, and 
could no longer be enforced. The motion was refused, and 
the defendants appealed to the judge of the superior court. 
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The sheriff in the meantime, (while the defendants’ ap- 
peal was pending) sold the property levied upon and held 
the proceeds of sale in his hands, without having made any 
appropriation of them, or any return of the execution. 

When the motion was heard in the superior court, the 
judge was of opinion that the statute of limitations pre- 
vented the suing out of final process to enforce the judg- 
ment, reversed the ruling of the clerk, and ordered the ex- 
ecution to be set aside. From this judgment the plaintiff 
appealed. 


No counsel for plaintiff. 
Messrs. A. W. Haywood and Covington & Adams, for de- 


fendants. 


AsHE, J. There are but two inquiries presented by the 
record : 

1. Can a plaintiff sue out execution after the lapse of ten 
years from the date of docketing his judgment, to enforce 
payment thereof, when the judgment has been kept alive 
by the issuing of continuous and unsuccessful executions 
for collection during this period of time ? 

2. Can the execution be set aside for this reason, and in 
this summary mode after the sale under it ? 

The first subject of these inquiries has given rise to such 
a diversity of opinion that we approached its consideration 
with some degree of diftidence, but we think the legislative 
provision and the “ reason of the thing” lead to the con- 
clusion that the statutory bar of ten years, the time pre- 
scribed by section 14 of the Code for bringing actions on 
judgments, does not prevent an execution from being issued, 
and the seizure and sale of personal property thereunder, 
after the expiration.of the limited period, where the vitality 
of the judgment has been preserved by the issuance of exe- 
cutions within each successive period of three years after 
its rendition. C. C. P., § 2565. 
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When there has been a failure to issue execution at any 
time within that period, the judgment becomes dormant, 
and no execution thereon can be issued but by leave of the 
clerk of the court. But the leave shall not be necessary 
when execution has been issued on the judgment within the 
three years next preceding the suing for execution, and re- 
turned unsatisfied in whole or{n part. § 256. 

What then is the reason, when the life of the judgment 
has been thus preserved, an execution may not be issued 
after the limit of the statutory bar? If the effect of the 
statute is to extinguish the judgment, it certainly could not 
be issued ; for it would be absurd to hold that an execution 
could have any force or validity, when the judgment upon 
which it is issued is extinct. But does the statute annihi- 
late the judgment? There is a general concurrence of 
opinion that it does not, and that it acts merely upon the 
remedy and not the debt—as is illustrated by the familiar 
case, Where there is a new promise to pay a debt barred by 
the statute of linlitations, the action is always brought on 
the old promise, and never on the new, except on promises 
made by a bankrupt, or an administrator to pay the debt 
of the intestate. 

In the case of Sturges v. Crowninshield,4 Wheat., 122, it 
was said by Chief Justice MArsHALL, “ that statutes of lim- 
itation are not within the prohibitory laws of the constitu- 
tion of the United States, because they act upon the remedy 
merely, and do not impair the obligation of the contract.” 

If then the statute applies only to the remedy, it cannot 
operate to extinguish the judgment after the expiration of 
the ten years, until an action or proceeding in nature of 
scire facias is brought to revive it, when the statutory bar 
may be set up by answer asa defence to the action; and 
this is the only mode prescribed in the Code of Civil Pro- 
cedure by which a defendant can avail himself of such a 
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defence. Section 17 provides that “civil actions must be 
commenced within the period prescribed in this title, (ten 
years) after the cause of action shall have accrued,” except 
where in special cases a different limitation is prescribed by 
statute. But the vbjection that the action was not commenced 
within the time limited, can only be taken by answer; that is, by 
answer either to the action or the scire facias, to which latter 
process it is held in McDonald v. Dickson, 85 N. C., 248, the 
statute of limitations may be pleaded. 

If the plaintiff in the judgment should permit three years, 
after obtaining his judgment, to elapse without issuing an 
execution, he of course would have to apply to the clerk of 
the court for leave to issue; and in that case, as was decided 
in McDonald y. Dickson, supra, the application for leave being 
in the nature of a scire facias, the defendant may oppose the 
motion by interposing the obstruction of the statute. But 
where he has issued his executions, regularly, within each 
consecutive period of three years after judgment, we can see 
no reason, under existing law, why he may not conti:.ue to 
do so, even after the ten years have expired, indefinitely, so 
long as he may continue to issue his execution within every 
three years. And the reason is, because so long as the plain- 
tiff refrains from bringing an action on his judgment, which 
of course he will never do so as long as he ean avail him- 
self of his remedy by execution, there is no means provided 
by which the defendant can set up the statute in his defence. 

This opinion is not intended to apply to the sale of land 
under execution. We will consider that question when it 
is directly presented. 

The execution in this case having been regularly issued, 
so as to prevent the dormancy of the judgment, our opinion 
is, the levy and sale under it were valid; and the conclu- 
sion necessarily follows that there is error in the ruling of 
the superior court in setting aside the execution. And this 
disposes of the remaining inquiry presented by the record. 
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The judgment must be reversed and the motion denied, 


and it is so adjudged. 
Error. Reversed. 








HENRY SHEPPARD and others v. THEOPHILUS BLAND. 


Executions— Purchaser— Notice— Order taxing Costs. 


1. This case is remanded for additional findings of fact. 


2. An execution under which a stranger purchases, will not ordinarily 
be set aside upon the ground of irregularity, unless the purchaser has 
actuai notice of such irregularity. 


3. Every execution presupposes a judgment, and the right to issue the 
one implies the existence of the other; and an order taxing the costs 
of action against a party, in favor of the officers of the court, is in 
effect a judgment. Rev. Code, ch. 102, § 24. 


(Foushee v. Pattershall, 67 N. C., 453; Clegg v. S. S. Co., 66 N.C., 391; 
Powell vy. Weith, Ib., 423; Clerk's Office v. Allen, 7 Jones, 156, cited 
and approved.) 


Morron to set aside an execution heard at Fall Term, 
1881, of Pitr Superior Court, before Shipp, J. 

In 1867, Theophilus Bland instituted an action in the 
superior court of Pitt county against C. J. O’Hagan and 
others, which pended until spring term, 1870, when it was 
brought to trial and a verdict rendered in favor of the de- 
fendants, and thereupon it was adjudged that the defend- 
ants recover of the said plaintiff and his sureties on the 
prosecution bond the custs of the action. There was an ap- 
peal to the supreme court where the judgment of the supe- 
rior court was affirmed, and at fall term, 1870, of this latter 
court the following judgment was signed by the presiding 
judge: “ Judgment in pursuance of the decision of the su- 
preme court against the plaintiff for the costs of this suit.” 
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At the same term there was spread opon the judgment 
docket of said court what purported to be a judgment in 
favor of the “Clerk’s office against Theophilus Bland,” 
wherein was an itemized statement of the amounts due the 
officers of the court from the said Bland, amounting to 
$21.35. Under this judgment executions were several times 
issued and returned without sale, until June 7th, 1880, 
when an execution issued and the sheriff retorned thereon 
that he had sold the land of the said Bland thereunder to 
Harry Skinner, as the last and highest bidder. 

On the 10th day of September, 1880, the defendants in 
said execution gave notice to the clerk of the superior court 
for Pitt county, and to Messrs. Latham & Skinner, attorneys 
at law, that he should move the court, at its ensuing term, to 
set aside and cance} the execution under which the Jand had 
been sold, and which purported to have been issued on the 
7th June, 1880, “ upon the ground, amongst others, that the 
pretended judgment was dormant and bad never been 
docketed.” 

At spring term, 1881, tlarry Skinner, as the purehaser of 
the land, is allowed to intervene and oppose the motion to 
set aside the execution, and at fall term of that year both 
parties filed affidavits and introduced much evidence before 
His Honor Judge Shipp, then holding the court, who after 
considering the same, found the following facts : 

1. That at fall term, 1870, of the superior court of Pitt 
county, a judgment was rendered in favor of the officers of 
the court against Theophilus Bland for $21.35 whieh with 
the aceruing costs tospring term, 1880, amounted to $24.50. 

2. That said judgment was duly docketed at fall term, 
1870. 

3. That executiens issued thereon from time to time 
which were returned unsatistied. 

4. That an execution issued from spring term, 1880, re- 
turnable to fall term of the same year, by virtue whereof 
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the sheriff after due advertisement sold a tract of land be- 
longing to Bland to said Skinner as the last and highest 
bidder and made him a deed therefor. 

5. That the said Bland had notice of the issuing of the 
several executions from time te time under said judgment. 

Thereupon it was adjudged that the motion of the defend- 
ant Bland to set aside the execution be dismissed, and from 
this judgment the defendant appealed. 


Mr. W. A. Moore, for plaintiffs. 
Messrs. Strong & Smedes, for defendant. 


Rurrin, J. After much consideration bestowed upon this 
cause, rendered exceedingly difficult by reason of the cum- 
bersome and illegible record which accompanies it, we feel 
ourselves constrained to remand it to the end that addi- 
tional facts may be ascertained and the conclusions of law 
declared thereon. 

The jurisdiction of this court is purely an appellate one, 
to be exercised only after the court below has passed upon 
all the facte essential toa proper settlement of the conten- 
tion between the parties, and found them to be one way or 
the other, and thereupon, separately, declared the conclu- 
sions of law. Foushee v. Pattershall, 67 N. C., 453. And, ex- 
cept as regards some interlocutory orders, such as granting 
injunctions, the appointment of receivers and the like, the 
facts as thus found are concluded, so far as we are con- 
cerned. Clegg v. Soap Stone Co., 66 N. C., 391; Powell v. 
Weith, 1b., 423. 

In the notice of his motion given by the defendant, 
Bland, to the officers of the court, the dormancy of the judg- 
ment is especially assigned as one of the causes why the ex- 
ecution in question should be recalled and cancelled, and 
we can see from the statement of the case, and the character 
of some of the evidence which accompanies it, that the 
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point was in fact made before His Honor, and still, he 
wholly omits to make any finding in regard thereto, or to 
declare his opinion of the law upon it. 

We are not at liberty to assume, from the faet that His 
Honor deelined to grant the motion, that he found the fact 
to be that the judgment was not dormant, foras was said in 
Foushee vy. Pattershall, that would be to supply by intend- 
ment just the facts necessary to support the judge’s conclu- 
sions, and would of course render it impossible in any case 
to assail his judgment successfully. 

It is said, however, that admitting the judgment to have 
been dormant, and that the execution had issued irregu- 
Jarly, it still ought not to have been set aside to the preju- 
dice of Skinner who had acquired rights under it, and had 
been allowed to intervene for their protection. There lies 
the very difficulty in the case, and renders more apparent 
the necessity for additional findings. Weare completely in 
the dark as to the grounds upon which His Honor’s refusal 
to recall the execution proceeded—whetlier because the 
judgment was not in fact dormant, or whether because Skin- 
ner had acquired interests under it. Indeed as to this lat- 
ter matter there is no finding at all, nor as to the extent to 
which he had knowiedge of the irregularities connected with 
the issuing of the execution (if such there were) and 
while it is true, ordinarily, that a court will not set aside an 
execution under which a stranger bas purchased, merely 
upon the score of its being irregular, still if the purchaser 
have actual notice of the irregularity, then he can no more 
shield himself under it than can the plaintiff at whose in- 
stance it issued, 

The judgment below is reversed, and the cause remanded 
to the end that the court may find the facts more fully and 
state its conclusions of law thereon, and that the cause may 
be proceeded with according to law. 

Before parting with the case, however, there is one point 
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made by counsel for defendant which we deem it best to de- 
cide now, as we may thereby remove an obstacle in the way 
of another trial. As we understand the counsel, he insists 
that what purports to be a judgment in behalf of the office 
against Bland, is in fact no judgment, such as could be 
docketed and thereby made to become a lien on the defend- 
ant’s lands. We cannot take this view of it. The statute 
(Rev. Code, ch. 102, § 24,) provides that when suits are de- 
termined and the fees due to officers are not paid by the 
party for whom services have been rendered, the clerks of 
the courts shall issue executions therefor to the sheriffs, who 
‘ shall levy them as in other cases, and that to said execu- 
tions shall be annexed a bill of costs written, so as plainly 
to show each item of costs, &c. Now, every execution pre- 
supposes a judgment of some sort, and the right given to 
issue the one implies the existence of the other. 

In Clerk’s Office vy. Allen, 7 Jones, 156, a similar objection 
seems to have been taken, and it was held that while strictly 
not such a judgment as would be rendered between parties 
in an adversary suit, it was still such an order as every 
court has a right to make to enforce the taxing and pay- 
ment of costs due to officers and witnesses, and we can see 
no good reason why such a judgment, more than any other, 
should be deprived of the security to be acquired by being 
docketed—and it fully answers all the purposes of the stat- 
ute to enter upon the docket all the items of the costs, so as 
plainly to show on what account they are taxed. 

Our conclusion therefore is the same as found by His 
Honor below, that there was a judgment rendered against 
the defendant and in favor of the officers of the court at fall 
term, 1870, and that the same was then docketed and be- 
caine a lien upon all the lands of the defendant within the 
county. Let this opinion be certified. 

Error. Reversed. 
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HARRY SKINNER and others v. THEOPHILUS BLAND. 


Judge of Superior Cou.. 


A judge of the superior court has no power to entertain a motion ina 
cause, which by appeal is in the supreme court. 
(Isier vy. Brown, 69 N. C., 125, cited’ and approved.) 


Motion to set aside a judgment, heard at Spring Term, 
1882, of Pirr Superior Court, before Gilmer, J. 

This is another motion made in the cause of Shep- 
pard v. Bland, the preceding case, and to which reference 
is made for the better understanding of the facts of this case. 

After the motion of the defendant, Bland, to set aside the 
execution, under which his land had been sold and pur- 
chased by Skinner, had been heard at fall term, 1881, of the 
superior court of Pitt county, and refused by the court, and 
after the said Bland had taken an appeal and caused the 
same to be docketed in this court, he served notice on Skin- 
ner and the officers of the court, that at spring term, 1882, 
he should move the court to set aside the order refusing his 
motion to vacate the execution, and to grant him a new 
trial. 

Accordingly at spring term, 1882, he made such motion 
before Judge Gilmer, and supported the same by his affida- 
vit setting forth that after the trial had at fall term, 1881, 
the same being before Judge Shipp, the plaintiffs had been 
allowed to introduce evidence which was considered by the 
court after the trial in the court house had closed, and 
while the judge had the cause under consideration, of 
which the defendant and his counsel had no notice, and 
while in fact he and one of his attorneys were absent and 
another one sick—thus taking him by surprise. 

To this the plaintiffs replied by counter-attidavits, deny- 
ing that any such evidence had been received after the trial 
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was closed, alleging on the contrary, that the evidence was 
ali taken openly in the court house, and when the cause 
was regularly called for trial, and when, if the defendant or 
his attorneys were absent, it was tlieir own fault. 

His Honer Judge Gilmer refused to entertain the defend- 
ant’s motion upon the ground that the cause by appeal was 
in the supreme court, and he had therefore no power to hear 
the motion or grant a new trial, and accordingly dismissed 
the defendant’s motion, and he appealed. 


No counsel for plaintiffs. 
Messrs. Strong & Smedes, for defendant. 


Rurrin, J. His Honor’s ruling is in itself manifestly 
correct, and is fully supported by the authority of Isler v. 
Brown, 69 N. C., 125, and for the very reasons assigned by 


him. There is no error. 
No error. Affirmed. 








DAVID 8S. CRAWFORD v. G. L. D. McLELLAN. 
Pleading—Statute of Presumptions and Limitations. 


1. The complaint alleg:d that a certain sum, with interest from June 
1860, was due the plaintiff on a bond ; the answer alleged that the com- 
plaint was untrue, for that, more than ten years had elapsed before 
suit brought; and the only provf offered was the bond sued on, the ex- 
ecution of which was admitted ; Held, that the answer set up a valid 
defence in a legal way, and defendant was entitled to have the jury 
instructed that a presumption of payment had arisen. 

2. The statute of limitations has no application to bonds due before the 

£ adoption.of the Code of Civil Procedure. 


Civit Action tried at Spring Term, 1882, of CoERokee 
Superior Court, before Gilliam, J. 
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The plaintiff commenced this action on the 11th of Octo- 
ber,.1881, to recover the sum of $981.37 alleged to be due 
him from the defendant upon a bond given on the 20th of 
June, 1860, and payable one day afterdate. After averring 
the execution and delivery to himself of the bond, he alleges 
in the second article of the complaint, “that the said sum 
of $981.37, with the interest from June 21st, 1860, is now due 
to the plaintiff on said bond,” and demands judgment for 
the same. 

The answer admits the execution of the bond but al. 
leges : 

1. That the second article of the complaint is untrue, in 
this, that more than ten years have elapsed before the com- 
mencement of this action. 

2. That the action is barred by the statute of limitations. 

3. That the statute of limitations is pleaded in bar of the 
plaintiff's recovery. 

On the trial the only proof offered was the bond sued on, 
which was read to the jury; and thereupon the defendant’s 
counsel requested the judge to instruct the jury that a pre- 
sumption of payment had arisen, and they should therefore 
find in favor of the defendant. This instruction was refused. 
Verdict for plaintiff, judgment, appeal of defendant. 


Messrs. Merrimon and Fuller, for plaintiff. 
Messrs. Battle & Mordecai, for defendant. 


RurFin, J. The second and third defences set up in this 
action are of course wide of the mark, since, as to bonds due 
before the adoption of the Code, the statute of limitations has 
no application, but only thestatute of presumptions of 1826. 

We cannot, however, concur with His Honor in thinking 
the allegations of the second article to be insufficient to raise 
an issue proper to be submitted.to the jury. 

Under the Code, it is the facts of the case, whether relat- 
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ing to the plaintiff’s cause of action or to the defence, and 
not conclusions of law, that must appear in the pleadings; 
and the only requirement is, that they shall be properly ar- 
ranged and stated with such precision as if proved will en- 
able the court to proceed to judgment therecn. 

The law itself declares that a presumption of payment or 
satisfaction on all contracts, shall arise within ten years 
after the right of action thereon shall have accrued; and 
since it can never be necessary to allege more than it is 
necessary to prove, nothing beyond an averment of the lapse 
of that period of time, can be needed to state a valid legal 
defence thereto, for if true, then the consequence follows as 
a legal intendnent. 

It is true, the defendant might have had the bendfit of the 
- same statutory presumption under the allegation that the 
plaintiff’s demand has been paid, but really, it would seem, 
that such a mode of pleading is less in keeping with the 
spirit of the Code, than the one adopted in the answer, and 
less calculated to give that notice of the real defence relied 
ou, which it should be the abject of every well devised sys- 
tem of pleading to secure. 

We think, therefore, that the defendant’s answer set forth 
a valid defence in a legal way, and as the proofs correspond 
with the allegations contained therein, he was entitled to 
the instructions asked for at the hands of the court; and 
because of the failure to give them, he is entitled to a venire 
de novo. 

Error. Venire de novo. 
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A. & M. HAHN v. GUILFORD & LATHAM. 


Appeal—Landlord and Tenant— Equitable Title—Estoppel. 


1. An appeal must be taken to the next term of the appellate court ; and 
it is therefore error to proceed in a case on appeal from a justice’s 
court taken after that time,in the absence of notice to the appellee 
that he may show cause against it. 

2, In a proceeding under the landlord and tenant act, the question of 
jurisdiction is not to be determined by matter set up in the answer, 
but the court should hear the evidence as to the issue of tenancy, and 
if the same be found for the landlord, an estoppel operates upon the 
tenant, and the title to the land is not drawn in controversy. 

3. The equitable title whieh serves to defeat the estoppel, is only that 
which arises out of some peculiar relation between the parties, as 
would make it inequitable on the part of the landlord to oustthe . 
tenant. 


(Brown vy. Williams, 84 N. C., 116; Foster vy. Penry, 77 N. C., 160; Par- 
ker v. Allen, 84 N. C., 466; Turner v. Lowe, 66 N. C.. 413, cited and 
_ approved.) 


SumMMARY PRocEEDING in ejectment heard at Spring 
Term, 1881, of Beaurort Superior Court, before McKoy, J. 


Mr. W. B. Rodman, for plaintiffs. 
Mr. George H. Brown, for defendants. 


Rurrin, J. In our opinion two errors were committed 
in the trial of this cause in the court below, for either one of 
which the plaintiff is entitled to have the judgment reversed. 

1, The proceeding was a summary one, before a justice 
of the peace, under the “ Landlord and Tenant Act” to re- 
cover the possession of the premises claimed Ly the plaintiff. 

The trial before the justice took place on the 19th day 
of February, 1881, resulting in a judgment for the plaintiff 
from which the defendant gave notice of appeal, but failing 
to give the bond for the suspension of the execution, the 
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justice failed to send up the transcript of appeal, and the 
cause was not docketed in the superior court at either spring 
or fall term, 1881. On the 18th day of March, 1882, the jus- 
tice forwarded the transcript, and at spring term of that 
year the cause first appeared upon the docket of the superior 
court, without however the plaintiff’s knowledge. On the 
first call of the docket at that term, the cause was marked 
“ continued,” but afterwards that entry was stricken out, and 
it was set for trial on a day certain in the second week in 
the term, at which time it was taken up, in the absence of 
the plaintiff and without notice to him, and judgment was 
rendered dismissing the action. 

An appeal, as has been said, means an appeal to the nezt 
term of the appellate court. Instead, therefore, of allowing 
two terms of the superior court to pass, without moving in 
the matter, it was the duty of the defendant upon discover- 
ing the failure of the justice to transmit his appeal, to have 
moved promptly at the first term, for a writ of recordari 
directing him to do so. 

In Brown y. Williams, 84 N. C., 116, this court declined to 
allow a writ of certiorari to issue, upon the ground that it 
had not been asked for at the term next after the rendition 
of the judgment complained of, notwithstanding the party 
seeking it seemed to have merits in his appeal, and had 
otherwise been diligent. 

It may well therefore be questioned whether the defend- 
ant has not by his laches forfeited his appeal altogether, and 
the right to have the cause constituted one in court. But 
whether so or not, it is certain the plaintiff was entitled to 
have that question passed upon, and have notice given him 
before the cause was docketed, in order that he might, if so 
advised, have opposed its being done. 

The question is not as to the continuance of the cause, 
nor as to whether His Honor erred in proceeding with the 
trial in the absence of the plaintiff, for as to these matters 
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his decision would have been final. But the error consists 
in proceeding to judgment in a cause, thus apparently out 
of court, without giving to the plaintiff a day to show cause 
against it. 

2. In his complaint the plaintiff alleged that the defend- 
ants entered upon the land as his tenants, but that their 
term had expired, as well by the non-payment of the agreed 
rent as by lapse of time. In his return, the justice says the 
answer had been lost, but he certifies that in it, besides de- 
nying the tenancy and the allegation that rent was due from 
them, the defendants “set up an equitable title to the land 
in themselves ”—omitting, however, to give the particulars 
of their alleged equity. In the superior court, His Honor, 
looking only to the pleadings and the return of the justice, 
and without hearing any evidence upon the issue as to the 
tenancy, or as to the nature of the equitable title claimed by the 
defendants, held, that the title to the land was involved in 
the action, and thereupon dismissed it, as not being within 
the jurjsdiction of the justice. 

In Foster v. Penry, 77 N. C., 160, upon the idea that it 
would be unreasonable to allow a defendant merely by his 
answer to determine the jurisdiction of the court, and that 
it must be the necessary function of every court to pass in 
the first instance upon its own jurisdiction, whether de- 
pendent upon a matter of fact or otherwise, it was held that 
where in a proceeding under the landlord and tenant act 
the defendant in his answer denies the tenancy, it is the 
duty of the justice, not to dismiss the action, but to try the 
issue of tenancy; for if that should be found for tbe plain- 
tiff, then because of the estoppel operating upon the defend- 
ant, it was impossible that the title to the land could be 
drawn in controversy.. And in case of an appeal, it is the 
duty of the judge in the superior court to try the case and 
render the judgment just as the justice should have done; 
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and the decision in Parker v. Allen, 84 N. C., 466, is to the 
same effect. 

Again, in Turner v. Lowe, 66 N. C., 413, and in Parker v. 
Allen, supra, it is said that notwithstanding the rule that a 
tenant cannot dispute his landlord’s title, it is open now, as 
it always has been, to the defendant to set up, by way of 
defence, an’ equitable title in himself, which grew out of 
relations subsisting between the plaintiff and himself, such 
as should make it inequitable in the plaintiff to use the 
legal estate to oust him of the possession—and as illustra- 
tions, the relations subsisting between vendor and vendee, 
and mortgagor and mortgagee are cited. 

It is not, therefore, every equitable title thut will serve to - 
defeat the estoppel, but only such as arise out of relations 
of the character indicated, that is to say, such as a court of 
equity, under our former system, would protect even after 
judgment in a court of law. If a perfect legal title pur- 
chased from a stranger could not prevail over the estoppel, 
surely it cannot be supposed that an equitable title so ac- 
quired could do so. 

‘Before dismissing the action, therefore, because of the 
“equitable title” set up by the defendants, His Honor should 
have heard the evidence as to the issue of tenancy, which if 
found for the defendants of course put an end to the action ; 
but if for the plaintiff, then, he should have enquired into 
the nature of the alleged equitable estate and the circum- 
stances under which it originated.. If of the character in- 
dicated, and he should ascertain that there was a bona fide 
controversy between the parties with regard to it, then he 
should have dismissed the action; but if otherwise, he 
should have proceeded with the trial as to any other issues 
that might be involved, since in that state of the case the 
estoppel would operate and prevent the title’s being culled 
into question. 

In short, after the expiration of the term, either by a 
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breach of covenant or lapse of time, the landlord, if in fact 
he be such, is entitled to the possession of the leased premises, 
unless by his dealings with his tenant he established such 
relations between them, as renders it contrary to equity and 
good conscience that he should deprive him of the posses- 
sion—and this, it being a preliminary matter, the court, 
whether it be the justice or the judge, must determine, with- 
out the intervention of a jury. 

In both the particulars specified His Honor erred and the 
plaintiff is entitled to a new trial. 

Error. Venire de novo. 








J.C. WITHROW v. A. V. BIGGERSTAFF, 


Ejectment— Evidence of Fraud. 


In ejectment, where both parties claim under A, the defendant alleged 
that the deed to plaintiff (prior to the one to him) was fraudulent as to 
subsequent purchasers, and introduced testimony bearing upon the 
question of fraud, and then offered a deed in evidence from said A to 
his wife, conveying the same land; Held, that the latter deed was 
irrelevant and therefore incompetent evidence. That A made a fraudu- 
lent deed to his wife is no proof that his deed to the plaintiff is fraudu- 
lent. 

(Brink y. Black, 77 N.C., 59; Holmesly vy, Hogue, 2 Jones, 391, cited and 

approved.) 


EJECTMENT tried at Spring Term, 1882, of RurHERFoRD 
Superior Court, before Gudger, J. 

Both parties claim title under Jason H. Withrow. 

The plaintiff offered in evidence a deed from said Jason 
to himself, dated June 15, 1882, for one half interest in the 
land in dispute, which was admitted to probate on the 24th 
of September, 1877. 





OCTOBER TERM, 1882. 177 





WITHROW v. BIGGERSTAFF. 





For the purpose of estopping the defendant, and for no 
other purpose, the plaintiff offered in evidence a deed from 
said Jason and wife to the defendant, dated December 7, 
1872, for the same land, which was admitted to salle on 
the day of its date, and registered on the 5th of August, 
1879. 

The defendant alleged that the plaintiff’s deed was fraudu- 
lent as to subsequent purchasers for value and without 
notice. : 

It was in proof that plaintiff went to Texas in a few days 
after Jason H. Withrow made the deed to him, and re- 
mained absent several years. 

There was much evidence on the question of fraud. 
Defendant testified that he bought the land from said Jason 
for $900 and paid the same; that it wasa fair price, and he 
had no notice whatever of plaintiff’s deed or of his claim of 
title to the land, until suit brought, and that said Jason re- 
mained in possession until he sold to him, and then deliv- 
ered possession to him. 

And after offering other evidence to show that Jason re- 
mained in possession after his conveyance to plaintiff, as 
relevant to and bearing upon the question of fraud, the de- 
fendant proposed to offer in evidence a deed from Jason to 
his wife, Louisa Witbrow, for the same land, dated August 
10, 1871, and probated and registered on the following day. 
The objection of plaintiff was overruled and the deed ad- 
mitted, and plaintiff excepted. 

Verdict for defendant, judgment, appeal by plaintiff. 


Messrs. Hoke & Hoke, for plaintiff. 
Mr. W. S. Mason, for defendant. 


AsHE, J. The only exception taken by the plaintiff on 
the trial was to the admission in evidence of the deed from 
Jason H. Withrow to his wife, and that: presents the only 
question for our determination. 

12 
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Our opinion is the deed was improperly admitted. It 
was irrelevant testimony and should have been excluded 
upon the principle of res inter alios acte. His Honor was 
probably controlled in his ruling by the decision in Brink v, 
Black, 77 N. C., 59, but that ease cannot be relied upon as 
authority for the ruling in this case. That decision was an 
exception to the rule of res inter alios act#e and wa3 pred- 
icated‘upon the fact that the transactions were of the same 
character and between the same parties. There, one Van 
Amringe being indebted to the plaintiff and others gave to 
the plaintiff a mortgage on the brick-kiln in 1872, and was 
permitted to remain in possession of the kiln, sell the brick, 
and render no account of the sales; and then in 1873, when 
he made to the same person another mortgage on another 
kiln to secure a larger amount of indebtedness than he 
owed in 1872, this last mortgage was alleged to be fraudu- 
jent. The first mortgage was admitted in evidence, the 
court holding that the fact that Van Amringe was permit- 
ted to remain in possession of the property conveyed under 
the mortgage of 1872, being of the same character, and deal- 
ing with it and treating it as his own, was not only some evi- 
dence, but very strong evidence of an intention that the 
kiln of 1873 was to go in the same way as the kiln of 1872, 
fur the enjoyment of Van Amringe in spite of his creditors. 

In Homesly v. Hogue, 2 Jones, 391, it was held that it was 
not competent for a creditor to establish the fraud in ques- 
tion, by showing that the debtor had made a fraudulent trans- 
fer of other property to another person—Chief Justice Nasu 
saying, “that A has made an usurious contract with B, is 
no proof that his contract with C is usurious. Such evi- 
dence is irrelevant and mischievous, having a direct ten- 
dency to mislead'the jury.” Taylor on Ev., 366, 368. 

Error. Venire de novo. 
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H. C. WHITEHURS?T v. ISRAEL PETTIPHER and others. 
Ejectment—Location of Boundary— Evidence. 


The declarations of a disinterested person, since deceased, made be- 
fore a controversy has arisen in reference to private boundaries, are 
admissible in evidence ; and this rule is not varied by reason of the 
fact that the party making the declarations was at the time a slave, 
since if alive he would now be competent to testify. 


(Harris vy. Powell, 2 Hay., 349; Gervin vy. Meredith, 2 Car. L. Rep., 439; 
Hartzog v. Hubbard, 2 Dev. & Bat., 241; Dobson vy. Finley, 8 Jones, 
495; Caldwell v. Neely, 81 N. C., 114; Tabor v. Ward, 83 N. C., 291, 
cited and approved.) 

EyectTMEntT tried at Spring Term, 1881, of Pamiico Su- 

perior Court, before Gilmer, J. 

Appeal by defendants. 


No counsel for plaintiff. 
Messrs. L. J. Moore and Merrimon & Fuller for defendants. 


SmituH, C.J. The defendant claiming title to the land, 
for the recovery of which the action is instituted, under a 
deed executed to him in the year 1841, proposed upon his 
own examination as a witness for himself to show the posi- 
tion of the beginning corner, under its calls, by the decla- 
rations of one Gaskins, then a slave, whose master was in 
possession of an adjoining tract, as owner, and his pointing 
out its location. Both master and slave were dead at the 
time of the trial. The testimony on objection of the plain- 
tiff was refused, and this ruling presents the only question 
on the appeal. 

Tbe rule is well settled by a series of decisions, com- 
mencing as far back as the case of Harris vy. Powell, 2 Hay., 
349, determined in the year 1805, that in questions relating 
to private boundary, the declarations of disinterested per- 
sons since deceased made before any controversy has arisen, 
are admissible to show their location. Gervin v. Meredith, 2 
Car. L. Rep., 439 (Battle’s edition); Hartzog v. Hubbard, 2 
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Dev. &..Bat., 241; Dobson vy. Finley, § Jones, 495; Caldwell 
v. Neely, 81 N. C., 114. 

This admitted departure from the general rule which ex- 
eludes hearsay as evidence of the fact declared, is a necessity 
growing out of the diffieulty of obtaining other and posi- 
tive proof of the loeation of boundary marks, and will be 
heard only when the testimony proceeding from the mouth 
of a living witness would be competent. The declaration 
is received under the conditions mentioned as evidenee, in- 
stead of the sworn statement for which it is substituted, 
when the party making it is dead and the evidence would 
otherwise be Jost. It is manifest that if the declarant were 
alive, and would be allowed to prove the fact to which the 
declaration relates, the declaration itself may be proved 
alter his death. If then the deceased, were he alive, 
would be competent to testify to what eame to his knowl- 
edge when a slave, and this does not admit of doubt, 
the fruits of that knowledge then acquired and uttered in 
the hearing of another may be shown by the latter. Nor 
does it make any difference that the evidence rendered com- 
petent by changes in the law, has reference to transactions 
oecuring previously to such changes, and a retroiictive effect 
is ascribed to them. Tabor v. Ward, 83 N. C., 291, 

The record does not disclose the grounds upon which the 
evidence was rejected, but we assume from the case stated 
that it was free from any objection which could be made, 
if the declaration had come from a person at the time com- 
petent to testify under the law then in force, and that it is 
aimed at the legal incapacity incident to the status of a 
slave when the declaration was made. We do not concur 
in this view, and in our opinion the true test is, whether 
the witness still -living would be allowed to testify to the 
locality of the corner designated in the deed, and if so, his 
substituted declarations are receivable after his death. The 
principle and the distinction between reputation and hear- 
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say evidence, as bearing on questions of private boundary, 
are clearly enunciated by the late Chief Justice in Dobson 
v. Finley, supra, and in speaking of the latter, he says: “ It 
is necessary, as a preliminary to its admission, to prove that 
the person whose statement it is proposed to offer in evi- 
dence, is dead, not on the ground that the fact of his being 
dead gives any additional force to the credibility of his 
statement, but on the ground that if he be alive, he should 
be produced as a witness.” 

If the witness cannot testify, neither can what he said be 
shown after his decease, for this would be to exclude sworn 
and admit unsworn stateménts from the same party to 
establish an existing fact. With the value of the rejected 
evidence, we have nothing todo. If it was competent, it 
was error to exclude it from the jury who alone must give 
it the weight to which they think it entitled, under the 
attending circumstances. 

It must be declared there is error, and the judgment re- 
versed, the verdict set aside, and a venire de novo awarded. 

Let this be certified. 

Error. Venire de novo. 








GEORGE W. McKEE v. E. N. LINEBERGER. 
Ejectment, evidence in— Witness under Section 343. 


1. In ejectment, as in other cases, the order in which evidence is intro- 
duced is discretionary with the presiding judge. 

2. In such case, where the purchaser at sheriff's sale is the plaintiff in 
the execution, he must show both judgment and execution; if not, 
he need only show an execution, levy and sale. The plaintiff here 
bought under an execution to which he was a stranger, and hence the 
estoppel insisted on does not apply. 
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3. The recital in a sheriff's deed is prima facie evidence of the facts set 
forth. 

4, The cases of Morgan v. Bunting and Lockhart v. Bell, 86 N. C. 66 
and 443, in reference to competency of witness under section 343 of 
the Code, approved. 


(Rutherford v. Raburn, 10 Ired., 144; Morgan v. Bunting, 86 N. C., 66; 
Lockhart v. Bell, Ib., 443; Hardin v. Cheek, 3 Jones, 135, cited and 


approved.) 


EsecTMENT tried at July Special Term, 1882, of Gaston 
Superior court, before Gudger, J. 

The plaintiff offered in evidence a deed from R. D. Rhyne, 
sheriff of Gaston county, to himself, dated 9th September, 
1876, reciting judgments of G. W. McKee against Jacob 
Lineberger, and James M. Wright against Jacob Lineberger 
for the land in controversy. 

The defendant objected to the introduction of this deed, 
because no record of any suit or action was shown as a 
foundation for issuing the execution, but the defendant 
stated he would show judgment, execution, &c., and the 
deed was allowed to be read in evidence to the jury. The 
defendant excepted. 

In the progress of the trial the plaintiff produced the 
judgment docket of Gaston county, in which was recorded 
the docketing of a judgment of Wright against Lineberger, 
and also a certified copy of a judgment of the supreme court, 
of G. W. McKee against Jacob Lineberger, but showed noth- 
ing more as to any suit constituted in court on which said 
judgments were or could be rendered, and proposed to read 
the same in evidence to the jury. To this the defendant 
objected. The objection was overruled and the evidence 
was admitted. The defendant excepted. 

The record of the judgment docket above mentioned of 
Wright against Lineberger, was dated as having been dock- 
eted August 28th, 1873, for $254.66 in favor of Wright, and 
the copy of the judgment of the supreme court was certified 
as having been rendered at June term, 1873. 
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The plaintiff then offered in evidence an execution issu- 
ing from the supreme court on the Ist of July, 1876, in 
favor of G. W. McGee against Jacob Lineberger for $2,625, 
endorsed, “ Levy made 3rd August, 1876 ;” also an execution 
in favor of James M. Wright against Jacob Lineberger, issued 
by the clerk of the superior court of Gaston county to the 
sheriff, on which was endorsed “ Received July 3rd, 1876. 
Levy made August 3rd, 1876.” 

The plaintiff then testified that Sheriff Rhyne had the 
two executions in his hands at the time he purchased the 
land. This was objected to by the defendant on the ground 
that Rhyne was dead, (which was admitted) and that the 
plaintiff was an incompetent witness under section 343 of 
the Code. The objection was overruled and the defendant 
excepted. 

The witness further testified that he purchased the land 
for $25.00 at the sale by Sheriff Rhyne, and paid him the 
money; that the defendant forbade the sale at the time he, 
the plaintiff, purchased the land, and he knew that the de- 
fendant had purchased the same land at a previous sale by 
the sheriff under an execution in his, plaintiff’s, favor 
against Jacob Lineberger, which execution was issued at 
his instance. 

The defendant offered in evidence a transcript from Lin- 
coln superior court showing a judgment for $2,650.00 in 
favor of plaintiff, and execution issued November 20th, 
1875, levied January 13th, 1876, and a sale to him, defend- 
aut, 3rd of April, 1876; also judgment docket of Gaston 
county, showing a judgment in favor of G. W. McKee 
against Jacob Lineberger, docketed November 8th, 1873, 
which was agreed to be for the costs in the action in which 
the foregoing judgment in favor of McKee against Line- 
berger was rendered ; also a sheriff’s deed for the land made 
by Rhyne to the defendant, dated 3rd day of April, 1876, 
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in pursuance of the sale made by him under the execution 
issued on the judgment of McKee against Lineberger. 

The clerk of the superior court of Lincoln testified in be- 
half of the plaintiff, that after the money was paid into 
his office by Sheriff Rhyne, the plaintiff came and de- 
manded the money which was refused, upon the ground 
that it was to be applied to the costs of the action, and the 
plaintiff then drew a part of the money as assignee of some 
of the witness tickets. He further testified that the execu- 
tion was issued in consequence of a letter addressed to him 
by the plaintiff. 

Against the objection of the defendant, the court per- 
mitted the plaintiff to read a recital in the deed of the sher- 
iff to the plaintiff, as some evidence of a levy and sale by 
him under the judgment in favor of Wright against Line- 
berger. 

The defendant requested of the court the following in- 
structions to the jury: Ifthe plaintiff had the land sold 
on his judgment and received the purchase money or a part 
thereof and afterwards buys under another execution of 
older docketing, together with an execution in his own favor, 
the first purchaser as between thein gets the title. This the 
court declined, and charged the jury, that if they should find 
from the evidence that there was a sale on the judgment 
of Wright against Lineberger, the plaintiff would be en- 
titled to recover, for he was not estopped—the Wright judg- 
ment having been docketed prior to that of McKee against 
Lineberger ; but if the land was sold on the judgment of 
McKee against Lineberger alone, the plaintiff could not 
recover. 

There was a verdict for the plaintiff, judgment, appeal by 
defendant. 


Messrs. G. F. Bason and Hoke & Hoke for plaintiff. 
Messrs. Bynum & Grier, for defendant. 
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AsHE, J. This appeal comes up upon exceptions taken by 
the defendant to the admission of evidence, and the refusal 
of the judge to give the instructions asked for. 

The first exception was to the admission of a sheriff's deed 
in evidence, before there had been any evidence introduced 
to show any suit or action, as a foundation for issuing the 
execution. 

There is no force in this exception. The plaintiff, as he 
stated to the court he would do afterwards in the progress 
of the triai, offered in evidence the record of the judgment 
and execution under which the sale was had, in pursuance 
of which the deed was executed to him by the sheriff. If 
the plaintiff had failed to produce the record of the judg- 
ment, or at least the execution, the error might have been 
readily cured by the court’s withdrawing the evidence of 
the deed from the consideration of the jury; but the evi- 
dence was supplied, and it is a matter entirely within the 
discretion of the court as to the order in which evidence 
should be adduced before a jury. 

The second exception was to the admission in evidence 
of the transcript of the docketed judgment of Wright against 
Lineberger, and the certified copy of the jadgment in the 
supreme court of McKee against Lineberger, upon the 
ground that there was no evidence to show any suit con- 
stituted in either court on which said judgments were or 
could be rendered. 

Where the purchaser at a sheriff’s sale is the plaintiff in 
the execution, in an action by him to recover the land pur- 
chased, it is encumbent on him to show both a judgment 
and execution; but if he is not the plaintiff in the execu- 
tion, he need only show the execution. Rutherford y. Raburn, 
10 Ired., 144. In this case, if the plaintiff acquired any 
title under the sheriff’s sale, it must have been under the 
Wright judgment, for the counsel for the defendant were 
understood to admit that the plaintiff could not acquire 
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any title under the execution from the supreme court; 
therefore he could only become a purchaser under the 
Wright judgment and execution, to which he was a stran- 
ger, and in that case he would only be required to show an 
execution issuing from a court of competent, jurisdiction, a 
levy, or as the case might require, a docketed judgment, and 
a sale. 

The next exception to the evidence was to the admission 
of the testimony of the plaintiff to the fact that the execu- 
tions of Wright and McKee were both in the hands of the 
sheriff at the time of the sale, because Rhyne was dead and 
the witness was incompetent under C. C. P., § 343. 

The objection was properly overruled. The knowledge 
of the fact that the executions were in the hands of the 
sheriff, was not necessarily obtained by a communication 
or transaction with him. The witness may have seen them 
in his possession, or he may have acquired the information 
by hearing the sheriff state the fact to some one else. But 
putting it in the strongest point of view for the defendant 
by conceding that the knowledge of the fact was obtained 
from a communication with the sheriff, there is no repre- 
sentative of his a party to this suit, and even conceding 
that the sheriff was the agent of the defendant in the sale 
of the land, it would not be incompetent for the witness to 
speak of a conversation with him. Morgan v. Bunting, 86 
N. C., 66; Lockhart v. Bell, 86 N. C., 443. 

The last exception to the evidence was to the reception of 
the recital in the deed of the sheriff of the executions of 
Wright and McKee, as evidence of the levy and sale. There 
can be no question about the admissibility of this evidence. 
It was expressly and unqualifiedly held in the case of Hardin 
v. Cheek, 3 Jones, .135, that the recital in a sheriff’s deed is 
prima facie evidence of the facts set forth, it being the act 
of a public officer in discharging his official duties, reciting 
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how and by what authority he had made the conveyance, 
nevertheless open to proof that the fact did not exist. 

The remaining exception to be considered was to the re- 
fusal of the judge to charge the jury that “if the plaintiff 
had the land sold on his judgment and received the pur- 
chase money or a part thereof, and afterwards buys under 
another execution of older docketing together with an exe- 
cution in his own favor, the first purchaser would get the 
title.” This exception was based upon the idea that the 
defendant would acquire under the circumstances mentioned 
the better title, by reason of an estoppel in pais upon the 
plaintiff. But we do not think the doctrine of estoppel 
has any application. For the reason above assigned, the 
execution from the supreme court should be considered as 
out of the question. The purchase then made by the plain- 
tiff at the sheriff’s sale was under the execution upon the 
Wright jndgment, to which the plaintiff was a stranger and 
had the same right to buy under it as any other person. 

There is no error. The judgment of the superior court 


must be affirmed. 
No error. Affirmed. 








T. J. BOST and others v. DANIEL SETZER and others. 
Ejectment—Notice of Possession. 


1, Plaintiff abandoned the possession of a tract of land four or five years 
before the purchase by defendant; Held, that there was not sucha 
possession of the plaintiff as to give notice or put the defendant upon 
inquiry. 

2. Where one purchases land which he knows to be in the possession of 
a person other than the vendor, he is affected with legal notice and 
must inquire into the title of the possessor. 

(Webber v. Taylor 2 Jones Eq. 9; Edwards vy. Thompson, 71 N. C, 177, 
cited and approved.) 
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EsectMENT tried at Fall Term, 1882, of CatawsBa Supe- 
rior Court, before Avery, J. 

The following issues were submitted to the jury: 

1. Did Jonathan Bost sign, seal- and deliver the paper 
writing offered in evidence, and under which the plaintiffs 
claim. 

2. Did the defendant, Daniel Setzer, have notice of the ex- 
ecution of said deed, and the claims of the heirs of Miles W. 
A. Bost, when the said Jonathan Bost conveyed the land in 
controversy to said Daniel Setzer? 

3. Did Daniel Setzer pay a fair price for the ]and in con- 
troversy? 

4. What is the annual rental value of the land in contro- 
versy ? A 

The plaintiffs in support of their title introduced a deed 
from their grand-father, Jonathan Bost, for the land in con- 
troversy, for the consideration of love and affection, bearing 
date the 12th of June, 1858, and then offered evidence tend- 
ing to establish the following facts: 

That the deed to the plaintiffs, who at the time of its exe- 
cution were infants and the children of Miles W. A. Bost, a 
son of the donor, was delivered in 1858 by the donor to 
their mother for the benefit of the plaintiffs. Miles Bost, 
the father of the plaintiffs, had moved upon the land before 
the execution of the deed to his children—and he and his 
family continued to occupy it until 1863, when his wife with 
the children abandoned the possession, in consequence of 
the absence of Miles in the army. Whilst Miles was in 
possession, he cleared and cultivated about an acre of the 
land, erected a house thereon, and planted an orchard; and 
the defendant, Daniel Setzer, lived about a mile from’ the 
land, and during the time of its occupancy by the parents 
of the plaintiffs, interchanged frequent visits with them. 
About the beginning of the war, while Miles and his family 
were living on the land, Jonathan Bost called for the deed 
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which he had given the plaintiffs, saying he wished to make 
some alterations in it because the children might otherwise 
turn out their father; the deed was surrendered to him and 
never returned. Miles Bost had claimed the land as his 
own, and paid the taxes one year, while he occupied it, and 
the taxes were paid by Jonathan Bost the other years. The 
annual rental was worth twenty-five dollars per annum, and 
five hundred dollars was a fair price for the land. 

The defendants offered in evidence a deed from Jonathan 
Bost to the defendant, Daniel Setzer, for the consideration 
of five hundred dollars, dated March 8th, 1867, which em- 
braced in its boundaries the land covered by the deed to the 
plaintiffs, and some other land in addition ; and Daniel tes- 
tified that he paid at the rate of seven dollars and fifty cents 
per acre for the land in dispute, and five hundred dollars 
for the whole, which was a fair price; that he had been in 
possession since 1867, had cleared and cultivated since then 
a portion of the land, and had never heard of the deed to 
the plaintiffs, nor had he heard that plaintiffs claimed the 
land until about the time this action was brought. 

The plaintiffs’ counsel asked the court to instruct the jury, 
“ that if the possession of Milesand his wife was taken or held 
under said deed to the plaintiffs, the possession constituted 
notice in law of the claim of plaintiffs,and not simply evi- 
dence of notice.” 

The court declined giving this instruction and charged 
the jury, “that unless the said Miles and his wife had pos- 
session, claiming the land in 1867, when the defendants 
bought, the possession at atime anterior to his purchase, 
would not constitute constructive notice of the claim of the 
plaintiffs, and rebutted the question of notice upon an issue 
framed to the jury.” 

The plaintiffs excepted, and the jury in their responses to 
the issues submitted, found, that the deed to the plaintiffs 
from Jonathan Bost was duly executed and delivered ; that 
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Daniel Setzer, at the time of the execution of the deed of 
Jonathan Bost to him, had no notice of the deed of the said 
Bost to the plaintiffs, nor of any claim of theirs to the land ; 
that seven dollars and fifty cents was a fair price for the 
land, and that the annual rental was worth twenty-five 
dollars. 

There was a motion for a new trial by the plaintiffs which 
was denied, and judgment was given for the defendants. 


No counsel for plaintiffs. 
Mr. M. L. McCorkle, for defendants, 


AsHE, J. The only question which the record presents 
for the consideration of this court is—was Daniel Setzer, the 
defendant, by the deed he received from Jonathan Bost in 
1867, a purchaser of the land in controversy for a fair price 
and without notice of the deed or claim of the plaintiffs? 

It was in evidence that the defendant paid for the land 
in controversy seven dollars and fifty cents per acre, and the 
jury found that that was a fair price; and the only inquiry 
then is—was the purchase without notice. 

The notice, to affect the title of a subsequent purchaser un- 
der the statute of 27 Elizabeth, is either actual or constructive. 
Actual notice is where a knowledge of the fact is brought 
directly home to the party ; and constructive notice is in its 
nature no more than evidence of notice, the presumption 
of which is so violent that the court will not ever allow of 
its being controverted. 1 Story Eq. Juris., 399; 2 Sugden 
on Vendees, 320. 

A case in which the violeut presumption of notice, or 
what is by some authors called legal notice, arises, is where 
one purchases land which he knows to be in the vccupation 
of another than the vendor; and the reasof& given is, be- 
cause the fact of possession being notorious, it is sufficient 
to put the purchaser on his guard, and to induce him to in- 
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quire into the title of the possessor. Lessee of Bellinger v. 
Welsh, 5 Binn., 53; Adams’ Eq., 158; Webber v. Taylor, 2 
Jones Eq., 9. 

If for instance a person should purchase an estate from 
the owner, knowing it to be in the possession of a tenant, he 
is bound to inquire into the estate which the tenant had, 
and has an implied notice of the nature of histitle. 1 Story 
Eq. Juris., § 400. 

But to constitute constructive notice, the possession must 
be open, notorious, and exclusive, aud existing at the time 
of the purchase. Edwards v. Thompson, 71 N. C., 177, and 
the cases above cited. 

In the case before us the possession had been abandoned 
by the plaintiffs and their parents, four or five years before 
the purchase by the defendant, and was not such a posses- 
sion as to give notice or put the defendant upon the in- 
quiry. There was then no error in the refusal of His Honor 
to give the jury the instructions asked ; and those given by 
him, being sustained by the authorities cited, and the jury 
under them, having found that the defendant’s purchase 
was without notice and for a fair price, our conclusion is, 
there was no error, and the judgment of the superior court 


must be affirmed. 
No error. Affirmed. 





JOHN J. ROBERTSON, Adm’r, v. W. A. DUNN, Adm’r. 


Negotiable Instruments—Statute of Limitations—Demand— 
Trusts— Agency. 


1, The presumption of fact that the holder of unendorsed paper is the 
owner, is only evidence against the maker in an action on the note, 
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but cannot avail the holder in an action brought against him by the 
legal owner. 

. Where the holder has converted the note by suit and judgment, the 
legal owner can maintain trover, or waive the tort and sue in assump- 
sit, (if the money has been received) within three years from the con- 
version or receipt of the money. 

. The rule in reference to demand, in cases arising upon express and 
implied trust or agency, when necessary to terminate the same and put 
the statute of limitations in operation, stated by ASHE, J., and dis- 


tinction drawn. 
(Pugh vy. Grant, 85 N. C., 39; Jackson v. Love, 82 N. C., 405, cited and 


approved.) 


Civit Action tried at Spring Term, 1882, of Harrrax 
Superior Court, before Bennett, J. 

The following facts were agreed upon: 

1. On the 10th day of December, 1862, one David C, 
Camp covenanted under his hand and seal to pay Ann 
Camp, the intestate of the plaintiff, the sum of seven hun- 
dred and ninety-five dollars with interest from date in man- 
uer and form as follows: 

“With interest from date I promise to pay Mrs. Ann 
Camp, or order, the sum of seven hundred and ninety-five 
dollars for value received, this December 10th, 1862.” (Signed 
and sealed by D.C. Camp.) And the same is credited with 
fifty dollars, Oct. 12th 1863. 

2. That J.O. Camp, the intestate of the defendant, brought 
suit on said note in his own name on the 6th day of April, 
1874, said note being in his possession and produced by 
him at the trial, and recovered judgment thereon at special 
term of the court held on the 7th day of December, 1874, 
against the administrator of D. C. Camp, and received from 
him $1059.75 on the 14th day of January, 1875, and the res- 
idue,$280.46, on the 5th day of March, 1877. 

3. The said note was never indorsed to the said J. O. 
Camp. 

4, That J. O. Camp, the intestate of the defendant, diedin 
June, 1879, and the defendant qualified as his administrator 
on the 6th of August of said year. 
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5. That Ann Camp, the intestate of the plaintiff, died on 
the 12th day of September, 1879, and the plaintiff qualified 
as her administrator on the Ist day of May, 1880. 

6. That on the 18th day of May, 1880, the plaintiff de- 
manded of the defendant payment of the aforesaid amounts 
collected by his intestate as aforesaid, but the defendant re- 
fused. ' 

7. That this action was begun the 24th day of May, 1880. 

There was judgment tor the defendant and the plaintiff 


appealed. 


Mr. Thos. N. Hill, for plaintiff. 
Mr. J. B. Batchelor, for defendant. 


AsHE, J. There are only two questions presented by the 
record. First, has the plaintiff a right of action against the 


defendant; and secondly, is his right of action barred by 
the statute of limitations ? 

The note in suit was never indorsed. The defendant’s 
intestate was the holder, and the plaintiff’s intestate had 
the legal title. The defendant’s intestate unquestionably 
had the right to bring the action upon the note as holder 
and recover judgment thereon, for when the holder pro- 
duces the note sued on, and offers it in evidence, it raises a 
presumption of fact that he is the owner, and unless rebut- 
ted by the defendant entitles him to judgment. Pugh v. 
Grant, 86 N. C., 39; Jackson v. Love, 82 N.C., 405, and cases 
there cited. 

But it is a presumption which is only evidence against 
the defendant in an action upon the note, and, as a mere 
presumption, cannot avail the holder in an action brought 
against him by the legal owner. 

When a note is sued on and reduced to judgment in the 
name of the holder, it is such a conversion in the absence 
of any proof as to his right of possession, as will give the 

13 








194 IN THE SUPREME COURT. 


ROBERTSON v. DUNN. 
legal owner an action of trover against him, and the action 
would be barred after three years from the conversion. But 
the legal owner, if he choses to do so, may waive the tort 
and bring an action in nature of assumpsit for money had 
and received to his use, where the money has been collected, 
and the statute in that case bars the action after three years 
from the time of the receipt of the money, or a demand 
therefor, according to the relation of the parties. 

But it is contended by the defendant’s counsel, that while 
the action of trover is barred after three years from the con- 
version, the action of assumpsit being in this case for the 
same cause of action, must be subject to the same limitation. 
This position of the learned counsel is not supported by the 
authorities. For it is held that an action of assumpsit may 
not be barred by the statute, when to an action for a tort 
upon the same demand the statute may be pleaded. When 
there has been a tortious taking of his property, the injured 
party may bring trespass or trover, or he may waive both 
and bring assumpsit for the proceeds, when it shall have 
been converted into money; and if he choose the latter 
mode of redress, the tort-feasor cannot allege his own wrong 
for the purpose of carrying back the injury to atime which 
will let in the statute.” Angel on Limitations, §72, and 
eases cited in note 2. 

So in Lamb vy. Clark, 5 Pick., 193, it was held that “where 
the defendant obtained possession of divers promissory notes 
without a legal transfer from the owner, and received pay- 
ment of some of them, more than six years, and of others, 
within six years next before the commencement of the ac- 
tion, it was held he was liable in assumpsit for the sums 
received within the six years, and that he was estopped to 
say that the notes were obtained by fraud, and so an action 
of trover would have been barred by the statute.” This case 
is directly in point with that under consideration. 

The position was taken in the argument before us that 
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the defendant was an agent and the statute did not begin to 
run against him until a demand, and the demand not hav- 
ing been made until within three years before the com- 
mencement of the action, there was nothing to prevent the 
plaintiff from recovering the sums received by the defend- 
ant, both before and within the three years: before the 
commencement of theaction. Butin this wedoconcur. For 
while it is well settled that time does not bar a direct or ex- 
press trust, as between trustee and cestui que trust, till the 
trust is put an end to by a disavowal of the trustee (as is 
evidenced, for instance, by a demand and refusal,) yet it is 
as well settled that whenever a person takes possession of 
property in his own name, and is afterwards by matter of 
evidence or construction of law changed into a trustee, lapse 
of time may be pleadedin bar. Angel on Limitations $471. 
And it is laid down by the same author, in section 178, that 
if one receive money or goods of another, believing that 
they belong to him, when in fact ex xquo et bono they belong 
to a stranger, that is an implied trust, and the stranger is 
entitled to recover and he may be barred by the statute of 
limitations. 

We take the distinction to be, that if it is an express trust 
or agency, a demand is necessary to terminate the trust and 
set the statute in operation; but if it is only an implied or 
constructive trust or agency, then no demand is necessary, 
but the statute is put in motion as soon as the property is 
taken into possession or the money received. Therefore, as 
the defendant in the case before us offered no evidence as to 
the means by which his intestate acquired the possession of 
the note, he must be deemed a tort-feasor, and as the action 
of assumpsit is founded in contract, for the purposes of this 
action, he is regarded as an agent only by construction and 
becomes liable to the plaintiff’s action, as soon as he re- 
ceived the proceeds of the note, and the statute began to ran 
from that time, and no demand was necessary to put it in 
motion. 
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We are therefore of the opinion that the sum of one thous- 
and and fifty-nine rs dollars received by the defendant’s in- 
testate on the 14th day of January, 1875, is barred by the 
statute of limitations, but that there is no bar to the recov- 
ery of the sum of two hundred and eighty 1% dollars, with 
interest, that sum having been received within three years 
before the death of Ann Camp, plaintiff’s intestate, and the 
action was brought within one vear after the issuing of let- 
ters of administration on her estate. C. C. P., §°43. 

The judgment of the superior court must be reversed and 
judgment entered in this court tn accordance with this opin- 
jon. 

Error. Reversed. 








PETER McRAE, Adm’r, v. CHALES MALLOY. 
Deniand—Interest— Executors and Administrators. 


Where a definite sum is ascertained to be due to a distributee upon set- 
tlement of an estate, and ordered to be paid, no demand is necessary 
before suit brought to entitle him to interest on the amount from tlic 
date of the decree. 


(iarrion vy. Bowie, 4 Jones Eq., 261; State v. Blount, t Hay., 4; Hunt 
v. Jucks, I[b., 173; Normentyv. Brown, 79N.C., 363; McDowell v. Tate, 
1 Dey., 249, cited and approved. ) 


Crvit Action tried at Spring Term, 1882, of RrcumMonp 
Superior Court before Shipp, J. 

The plaintiff alleged that Alexander Malloy died in the 
year 1878, and the plaintiff during the same year was ap- 
pointed and qualified as his administrator, and that the de- 
fendant:in the lifetime of his intestate executed to him the 
bond sued on, which is as follows: “One day after date I 
promise to pay Alexander Malloy, or order, the sum of five 
hundred dollars, for value received of him.” (Signed and 
sealed by C. Malloy on January 27th, 1872.) 
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The defendant pleaded as a counter-claim that the intes- 
tate of the plaintiffon or about the 26th day of October, 
1872, became indebted to the defendant in the sum of about 
four hundred and fifty-seven dollars on account of money 
received by him as commiasioner,-appointed by the probate 
court of Richmond county, to sell lands of John Malloy, de- 
ceased, for partition, in the case of David Malloy and oth- 
ers—the defendant being one of the tenants in common, 
and entitled to a share of the proceeds of sale received by 
said intestate as such commissioner ; that the exact amount 
could*not be stated, but would appear by reference to the 
pleadings and proceedings in said cause, or could be de- 
termined therefrom by computation. 

The plaintiff replied, that he had no knowledge or infor- 
mation sufficient to form a belief as to the truth of the de- 
fence; and further, that no demand was made by defendant 
for the amount claimed in the counter claim, or the interest 
on the same prior to the commencement of this action; 

The case at fall term, 1880, was referred by order of the 
court to John W. Cole and R. A. Johnson to take and state 
an account, and at fal) term, 1881, in pursuance of the order, 
the referees reported “that in an action or proceeding pend- 
ing in this court for the sale of land for partition among the 
heirs of John Malloy, deceased, the plaintiff’s intestate was 
appointed by the court commissioner to effect the sale, and 
that the purchase money of the lands sold by him amounted 
to thirty-one hundred and ninety-three 1% dollars, which 
was received by him previous to the 29th of March, 1875, 
and that on that day by a decree of the court the sale of the 
lands was confirined, and plaintiff’s intestate ordered to 
make title to the purchasers. It was further ordered in said 
decree that the plaintiff’s intestate first pay the costs of the 
proceeding incurred up to that time, including the allow- 
ance to which he was entitled under the law for selling the 
lands and making title, and that he pay one seventh of the 
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balance to the defendant, Charles Malloy, to which it was 
adjudged he was entitled as one of the heirs of John Malloy, 
deceased ; that the allowance to the commissioner was $51.93 
and the costs amounted to $37.50 leaving in the hands of 
the plaintiff’s intestate, as commissioner, the sum of 
$3,104.47 the one seventh of which is $443.50 to which the 
defendant was entitled. 

They further reported that the defendant was entitled to 
a credit for that amount with interest from a reasonable 
time thereafter—say thirty days—as a counter-claim to the 
plaintiff’s action, and allowing him credit for that amount 
with interest from the 29th of April, 1875, leaving a balance 
of $176.42 due the plaintiff on the 21st day of November, 
1881. | 
The plaintiff excepted to so much of the report as allowed 
the defendant interest on $443.50 from thirty days after the 
29th of March, 1875, for the reason that defendant made no 
demand for said money before the institution of this action. 

His Honor overruled the exception and gave judgment 
in behalf of the plaintiff for the balance due on the bond of 
the defendant, after deducting the amount found by the 
referees to be due to the defendant from the plaintiff's intes- 
tate. From this judgment the plaintiff appealed. 


No counsel for plaintiff. 
Messrs. Burwell & Walker, for defendant. 


Ase, J. We do not think in a case like this a demand 
is necessary to give the defendant a right of action, or in- 
terest in his claim. 

The plaintiff's intestate bad received money which be- 
longed to the defendant, and the court had ordered him to 
pay it to the defendant,.which it had the right todo. The 
order of the court made the plaintiff's intestate debtor to the 
defendant, and holding that relation to him, he like any 
other debtor was bound to seek the defendant and pay him. 
_ And it is a general rule established in this state, that when- 
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ever one person has the money of another and knows what 
sum he ought to pay, he must pay interest on the same. 
Harrison v. Bowie, 4 Jones Eq., 261; State v. Blount, 1 Hay. 
4; Hunt v. Jucks, Ib. 173. 

In this case it is true the decree of the court had-not as- 
certained with exactness the amount due by the plaintiff's 
intestate to the defendant, but it had settled the amount 
with such certainty that it required only a simple compu- 
tation to ascertain the exact sum due, and id certum est quod 
certum reddi potest. 

The referees might very properly have given the defend- 
ant interest on his counter-claim from the date of the de- 
cree; for the plaintiff being the creditor of the defendant 
and having money in his hands due to him, in legal in- 
tendment it was a payment. Worment v. Brown, 77 N. Cs 
363; McDowell v. Tate, 1 Dev., 249. And there is no doubt 
from the circumstances of the case, the original parties so 
considered it; otherwise we would be at a loss to conjecture 
why the defendant allowed his dividend of the proceeds of 
the sale of the land to remain for some four years in the 
hands of the plaintiff’s intestate, and never set up any claim 
to it until this action was brought. 

If it had been allowed as a payment, it would have satis- 
fied the defendant’s bond pro tanto, and of course would 
have stopped the interest on so much of it. And it would 
have amounted to about the same as if they nad allowed 
the defendant interest from the date of the decree. 

The referees, however, gave him interest on his counter- 
claim only after thirty days from the decree, instead of from 
that date, which was erroneous, but as no exception was 
taken by the defendant to this ruling of the referees upon 
this point, their report must stand and the plaintiff’s ex- 
ception must be overruled. 

There is no error. The judgment of the court below is 
affirmed. 

No error. Affirmed. 
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G. W. CHALK v. BANK (TRADER’S NATIONAL.) 


Account— Partnership. 


An account was properly ordered, where in the conduct of the business 
of a firm, debts were contracted with defendant bank, to secure which, 
certain collaterals were deposited in excess of the same, to the end 
that the residue may be applied to other partnership debts in exoner- 

‘ation of the plaintiff—who was sole owner by assignment of his as- 
sociate. 

(Dozier y. Sprouse, 1 Jones’ Eq., 152; Hairston v. Hairtson, 2 Jones’ Eq., 
123; #. R. Co. v. Morrison, 82 N. C., 141; Barret v. Henry, 85 N. C., 
321, cited and approved.) 


APPEAL from an order made at Spring Term, 1881, of 
MECKLENBURG Superior Court, by Eure, J. 

The plaintiff alleges that the partnership firm of G. W. 
Chalk & Co., constituted of himself and defendant J. L. 
Hardin, in conducting their business as such, and the plain- 
tiff in prosecuting it in his individual capacity after he be- 
came sole owner of its effects by an assignment from his as- 
sociate, became indebted to the defendant bank in the two 
notes of $2,000, and $550, to secure which, drafts, notes and 
acceptances of more than $8,000 in amount were deposited 
with the bank. 

That the smaller note has been satisfied, and the said col- 
latterals which have been, or ought to have been, col- 
lected and applied, are more than sufficient to pay the said 
debt, leaving a residue for the plaiutiff, and that the said 
Hardin has been adjudged a bankrupt, and the defendant 
S. P. Smith appointed his assignee. 

The demand is for an account—the application of so 
much of the deposited claims as are required to discharge 
the debt, and the payment over of such sums as have been 
collected in excess, and the redelivery of such as have not 
been collected, and for general relief. 

The bank and the assignee unite in their answer, (the 
other defendants not answering) and say that R. N. Little- 
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john was also a constituent member of the partnership firm 
of G. W. Chalk & Co., and that they did borrow money of 
the bank and deposit with it collaterals to secure payment; 
and that after the firm began to wind up its business in 
1877, the partners, Chalk and Littlejohn, assigned their in- 
terest in its effects to the partner, Hardin, to pay the debt 
due the bank and the other debts of the firm, and apply 
any surplus to his own use and benefit, and that this trans- 
fer was made in the presence of the president of the bank 
and with his assent. 

The answer admits the execution of the two notes as 
charged, and the payment of the smaller one, Lut not by 
the plaintiff individually ; and states, that the larger note 
of $2,000 remains due, only a small portion of the interest 
having been paid, and that the bank holds collaterals to 
secure its payment, not in the amount charged, and of 
which a detailed statement is submitted with the answer. 
This exhibit does not accompany the transcript and the 
reference in the answer alone discloses what it contains. 

At spring term, 1881, an order of reference was entered 
in these words: “ It is ordered by the court in this case that 
it be referred to the clerk of this court, J. R. Erwin, to state 
an account of the dealings between the plaintiff and the de- 
fendants, the Traders’ National Bank and S. P. Smith, as- 
signee of J. L. Hardin, and to take an account, and also as- 
certain what debts, if any, are outstanding against G. W. 
Chalk & Co., and report to the next term of this court.” 

From this order the defendants appealed. 


Messrs. Bynum & Grier, for plaintiff. 
Messrs. John E. Brown and R. D. Graham, for defendants. 


SmitH, C. J., after stating the above. While there are 
discrepancies in the statement of facts in the complaint and 
answer, accepting those set out in the answer as correct, the 
plaintiff is entitled to an account and to a reference. The 
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plaintiff remains liable upon the note held by the bank as, 
well as to any other outstanding liabilities of the firm, and 
has a clear right to enforce the execution of the admitted 
trust upon which the collaterals in possession of the bank 
are held, and to compel their appropriation to the partner- 
ship debts as a means of exonerating the plaintiff. This 
equity is not impaired by any provision as to the disposi- 
tion of the surplus, should there be such, whether it belongs 
to Hardin for his own use or is to be distributed as if no 
assignment were made to him. 

“Any matter which has a bearing ‘upon the right of the 
plaintiff to a decree for an account,” remarks PEarson, J., 
laying down the rule of practice, “ comes up at the hearing 
when the decree for an account is asked; but a matter of 
charge, that is, what does or does not form a part of the 
fund or of discharge, cannot then be gone into, but comes 
up regularly by exception to the report.” And he adds: 
“Where the suit is for an account, all the evidence necessary 
to be read at the hearing is that which proves the defen- 
dant to be an accounting party, and then the- decree to account 
follows of course.” Dozier v. Sprouse, 1 Jones Eq., 152. Other 
cases are to the same effect. Hairston v. Hairston, 2 Jones 
Eq., 123; Railroad Company v. Morrison, 82 N. C., 141. 

In the present case the admissions in the answer show a 
liability in the defendant Bank to an account of the fund 
and fully warrant the order of reference. 

We renewedly call attention to the distinction between 
an order of reference foliowing a decree quod computet, under 
the former equity practice, and such order made under the 
Code, pointed out in the case of Barrett v. Henry, 85 N. C., 
321, the recognition of which may obviate errors into which 
parties not obserying the difference are liable to fall. 

There is no error, and this will be certified that the cause 
may be proceeded with in this court below. , 

No error. Affirmed. 
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D. D. SUTTLE, Sheriff, v. M. W. DOGGETT and others. 


Account and Settlement—Contract—Fraud. 


An account stated and settlement made between parties, (here a county 
and its tax collector—Bat. Rev., ch. 102, § 40,) have the force of a con- 
tract, and operate asa bar to a subsequent accounting, except upon a 
specific allegation of fraud or mistake. 

(Mebane v. Mebane, 1 Ired. Eq., 403; McAdoo v. Thompson, 72 N. C., 
408; Witherspoon v. Carmichael, 6 Ired. Eq., 143; Com’rs v. Taylor, 
77 N.C, 404; Harrison y. Bradley, 5 Ired. Eq., 136, cited and ap- 

proved.) 


CIVIL ACTION tried at Spring Term, 1882, of CLEavELAND 
Superior Court, before Eure, J. 

This action, begun on the 3lst day of March, 1882, is 
brought by the plaintiff, as sheriff and treasurer of Cleave- 
land county, against the defendant Doggett, as tax collector 
for said county, and the other defendants, as the sureties on 
his official bond, given as such. 

After alleging the appointment of said Doggett ‘to said 
office for the year 1876, and the execution of the bond, the 
complaint proceeds to state that a settlement was had be- 
tween the said defendant and a committee approved by the 
board of commissioners, on the 17th day of April, 1878, and 
another on the 26th day of the same month, but that the 
same was erroneous, and failed to charge him with the full 
amount due; so that, there still remains due to the county 
the sum of three hundred dollars more or less, which sum 
has been demanded of him, and he refuses to pay the same; 
and that said settlements were made on statements given by 
the said Doggett, mistaken in fact and fraudulent, but that 
the plaintiff is unable to point to any specific error for the 
reason that the vouchers are all in the hands of the said de- 
fendant. 

Thereupon the plaintiff demands judgment for the sum 
of forty thousand dollars—that being the amount of the 
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bond given—to be discharged upon the payment of such 
sum as may be found to be due upon taking another ac- 
count. 

The defendants admit the appointment of Doggett as tax 
collector and the execution of the bond, and also that the 
settlement took place between him and the commissioners, 
as alleged in the complaint, and they aver that it contained 
a full and true statement and exhibit by him of every 
item with which he was properly chargeable, and that they 
were all carefully examined and passed upon by the com- 
mittee and ratified by the commissioners, and the same en- 
tered of record in the minutes of their proceedings, a tran- 
script of which, they say, is annexed to their answer and 
pray to be taken as a part thereof. 

They further allege that the defendant Doggett fully dis- 
charged the amount so ascertained to be due and obtained 
a receipt therefor, and they plead such settlement and pay- 
ment in bar of the plaintiff’s right to have another account 
of the same matters. 

When the case was called for trial and after the jury had 
been impanelled, the court upon hearing the complaint 
and answer expressed the opinion that the plaintiff could 
not maintain his action, and in deference thereto he sub- 
mitted to a non-suit and appealed. 


Messrs. Hoke & Hoke, for plaintiff. 
Messrs. Bynum & Grier, for defendants. 


RurFin, J. Every intendment that can be fairly made, 
should be made in support of the judge’s ruling. There- 
fore, though no copy of the account, alleged to have been 
stated betweén the parties, is sent with the transcript to 
this court, we still infer from the statement contained 
in the answer that it was in fact annexed to the an- 
swer, and showed the account to have been itemized ; or else, 
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that the plaintiff accepted as true the statement that such a 
settlement had been made and appeared of record on the 
books kept by the board of commissioners, and was willing 
that His Honor should upon that footing determine the 
question, whether the settlement so made and recorded was 
as a bar to the plaintiffs’ right to have another account, 
upon such allegations of fraud and mistake as are made in 
his complaint. 

Viewing the case in this light, this court can feel no sort 
of hesitation in giving its concurrence to the ruling of His 
Honor. Thestatute (Bat. Rev., ch. 102 § 40) provides for the 
appointment at the end of each and every year Of a com- 
mittee, whose duty it shall be to audit and settle the ac- 
counts of all officers authorized to receive and disburse the 
county funds, and that the accounts so audited shall be re- 
ported to the county commissioners, and when approved by 
them, shall be filed with their clerk, and recorded in his 
book, and shall be prima facie evidence of their correctness, 
and be impeachable only for fraud or specified error. 

To hold that the presumption thus created in favor of 
such settlements can be removed, and the accounts reopened 
upon allegations so loose and general in their nature as 
those contained in plaintiff’s complaint, would be to dis- 
card the statute altogether, and really to put parties in a 
worse condition than they would be without it. 

Independently of any enactment, the well established 
principle of a court of equity is, that an account once set- 
tled is conclusive, unless assailed for fraud or mistake; and 
in order thus to assail it, the complaint must not simply 
insinuate fraud, but must charge it, and aver the particu- 
lars with such definite certainty as that issues may be raised 
in regard to them. Mebane v. Mebane,1 Ired. Eq., 403; Mc- 
Adoo v. Thompson, 72 N.C., 408 ; Witherspoon y. Carmichael, 6 
Ired. Eq., 143. ; 

When to this principle governing courts of equity, we have 
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added, a positive declaration of the legislature that accounts 
taken and evidenced as this was should be deemed correct 
unless impeached for fraud or specified error, it would seem 
to put the matter beyond question, and to require clear, dis- 
tinct and specific assignments of error in order to open the 
way for another accounting. 

The distinction between this case and Commissioners v. 
Taylor, 77 N. C., 404, is, that there, there had been no ac- 
counting—that is, no itemized statement of the account, and 
consequently there was nothing to surcharge and falsify. 
The plaintiff admits that there has been an account of some 
sort taken between the defendant and the committee on the 
part of the county commissioners, and it is impossible for 
him to know of the existence of any error therein, however 
originating, without his being able to point to it with more 
certainty and precision than he has done; and a mere fish- 
ing suit is exactly what the statute is intended to avoid. 

As said in Harrison v. Bradley, 5 Ired. Eq., 136, cited before 
at this term in Grant v. Bell, ante, 34,a settlement is a contract, 
and like all other contracts ought to be binding on the 
parties. And there can be no good reason why there should 
beonelaw forsettlements for which the public isa party, and 
a different one for those between private individuals. If 
fairly made, they should be binding on all alike ; or if made 
after full investigation, it should require something more 
definite than a mere suggestion of fraud or mistake to set 
them aside and put the parties at sea again. 

There is no error in the judgment of the court below, and 
the saine is affirmed. 

No error. Affirmed. 
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F. J. ANDERS, Ex’r, v. J. W. ELLIS, Adm’r. 
Damages for Breach of Contract— Evidence. 


In a suit for damages for breach of a contract entered into in 1860, in 
which the party covenanted to buy a slave to be worth not less than 
$900, and to be held in trust for another, and no proof was offered on 
the question of damages other than that contained in the covenant ; 
Held, no error to instruct the jury to give only nominal damages. 
The words “to be worth not less than $900” are used as descriptive o¢ 
the property and not the sum to be laid out in its purchase. 


(Harrell vy. Watson, 63 N. C. 454, cited and approved.) 


Crvit Action tried at Spring Term, 1882, of BLapEN Su- 
perior Court, before Shipp, J. 

The testatrix of the plaintiff and the intestate of the de- 
fendant on January 17th, 1860, and just previous to the 


solemnization of their contemplated marriage, executed a 
deed of marriage settlement, to which one Samuel Anders 
was also a party, whereby certain slaves, household furni- 
ture and notes belonging to the testatrix were conveyed to 
the latter for her separate use, and upon the specific trusts 
therein mentioned. The deed contains tle following pro- 
vision : 


“And the said tlulin G. Barnhill for the above considera- 
tion covenants and agrees to and with the said Samuel An- 
ders and Catherine A. Anders, that be will within four 
years from the consummation of the aforesaid marriage, 
purchase or cause to be conveyed to the said trustee, Samuel 
Anders, a negro woman to be worth not less than nine 
hundred dollars, to be held in trust for the said Catherine 
A.under the same restrictions as the negroes hereinbefore 
conveyed.” ; 

The present action is instituted to recover for a breach of 
said covenant, in the failure of the intestate to purchase or 
procure such slave during the period mentioned, or after- 
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wards during his life, and the plaintiff demands judgment 
for the sum of nine hundred dollars and interest from the 
17th day of January, 1864, and also asks for general relief. 

Upon the trial the plaintiff introduced the marriage set- 
tlement and read it tothe jury. Both parties offered testi- 
mony, but none was made on the question of damages, 
other than what is contained in the said deed. 

The court thereupon remarked that in the absence of 
evidence to ascertain the damages, the jury would be in- 
structed to give nominal damages only. The plaintiff in- 
sisted on his right to recover the sum demanded in his com- 
plaint, suffered a non-suit and from the judgment appeals 
to this court, and the only inquiry is into the correctness of 


this ruling. 


Mr. C. C. Lyon, for plaintiff, 


Messrs. N. A. Stedman and T. H. Sutton, for defendant. 


Smitu, C. J., after stating the case. It is properly con- 
ceded, and such is the frame of the complaint, that the in- 
testate had the entire four years ensuing the marriage in 
which to fulfill his stipulation to procure and put such slave 
under the trusts of the deed, and that his covenant was 
broken by his failure to do so at the expiration of that time. 

We interpret the contract to mean that a slave woman of 
such condition and quality as would be worth the sum 
specified, at the time when it was entered into, should be 
obtained and settled to the separate use of the wife, and that 
if one of this description, at whatever price obtained, had 
been placed under the said trusts, within the time limited, 
the obligation assumed would have been met. 

The words “to be worth not less than nine hundred dol- 
lars” are used as descriptive of the female slave to be pur- 
chased, and not of the sum to be laid out in the purchase. 
Thus understood, if slavery had ceased to exist before the 
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lapse of the period allowed, it would have operated as a dis- 
charge, since no one can be required to do an illegal act or. 
be liable in damages for not doing it. So if by the approach 
of that inevitable event, this form of property had become 
so reduced in value as to be almost worthless, the compen- 
sation would be measurable by the value of what, if fur- 
nished, would have been a compliance with the terms of the 
contract and which the testatrix has lost. 

Slavery was not in fact abolished on January Ist, 1863, 
by the president’s proclamation, but in the exercise of a war 
power the slaves themselves were set free as the territory 
wherein they were found came under the control of the 
advancing armies of the United States. Harrell v. Watson, 
63 N. C., 454. But the tenure by which this species of prop- 
erty was held became, in the progress of events, weakened, 
and its value greatly impaired; and to what extent was a 
matter to be left to the jury in estimating the damages 
sustained? What isthe extent of the injury to the testatrix ? 

Had the slave been obtained, the property therein would 
have speedily perished, and in the light of an equitable pro- 
ceeding, the damage would have been the loss of services 
for a brief period only. But whatever rule of estimating 
damages he adopted, it is plain they must be assessed by a 
jury upon evidence, and without evidence, only nominal can 
be recovered. 

There is no error, and the judgment must be affirmed. 

No error. Affirmed. 








THOMAS MOORE v. COMMISSIONERS OF GREENE. 


Statute of Limitations— Waiver of Delay. 


1. Where the plaintiff made s payment, the defendant promising to re- 
fund any excess of the amount due, and upon a reference a balance 


14 
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was reported in favor of plaintiff; Held in an action to recover the 
amount, that the statute begins to run only from the date of such 
finding. 

2. Held further: The unreasonable delay on the part of the plaintiff to 
assert his rights, is deemed to have been waived by the acts of the de- 
fendant, in that, the refusal to refund the money was upon the ground 
that the proof was insufficient to establish plaintiff's claim. 


(Falls vy. McKnight, 3 Dev., 421; Wharton v. Commissioners, $2 N.C. 
11, cited and approved.) 


Civit Action, tried at Fall Term, 1882, of Greene Supe- 
rior Court, before MacRae, J. 

This action was begun on the Ist day of March, 1880. 
The plaintiff alleges that being tax collector for Greene 
county he had a settlement with the defendants, and the 
then treasurer of the county on the 30th day of May, 1873, 
and that he then paid to the latter the sum of $7451.70 in 
full of the amount collected by him from all sources—tak- 
ing a receipt therefor. That in the year 1874, the defend- 
ants in consequence of a report from a committee they had 
appointed to examine into the plaintiff’s accounts, insisted 
that there was an error in the previous settlement, and that 
he was still owing for taxes collected the sum of two hun- 
dred and fifty dollars, and threatened to sue him and his 
sureties, if the same was not paid. That rather than bave 
his sureties sued and be himself pronounced a defaulter, he 
paid the said sum of two hundred and fifty dollars, though 
under protest, the defendants then and. there promising 
that the same should be refunded to him in case it should 
be made to appear that it was not in fact owing to the 
county. That the plaintiff could never procure satisfactory 
proof that the said sum was not due until October, 1879, 
when he demanded the same of the defendants who refused 
to pay it. 

The defendants say in their answer that they have no 
knowledge or information sufficient to form a belief as to 
the several matters set forth in the complaint, and insist 





OCTOBER TERM, 1882. 


MOORE 0. COMMISSIONERS. 


that even if true, the plaintiff’s claim is barred by the stat- 
ute of limitations, and that it is also barred because not 
presented within two years after its maturity as required by 
the act of 1874-5, ch. 243. 

By consent of the parties tle cause was referred to F. A. 
Woodard, to pass upon all issues of fact and law, with 
a provision that his findings as to the facts should be 
conclusive. 

The referee found the following facts: 

1. That the plaintiff was the tax collector for Greene 
county for the year beginning in September, 1871, and end- 
ing in September, 1872. 

2. That in 1873 the board of commissioners of the county 
appointed a committee to settle with the plaintiff, who re- 
ported that he was due the commissioners the sum of $7,- 
451.70 and thereupon the plaintiff paid that sum to the 
county treasurer and took his receipt in full, on the 30th of 
May, 1873. 

3. That in the year 1874 the said board of commissioners 
appointed another committee to examine into the accourts 
of all the officers of the county, who after examining the 
lists of 1871-72, reported that the plaintiff was indebted to 
the county in the sum of $250.00, and soon thereafter the 
board demanded that sum of the plaintiff who refused at 
first to pay it, alleging that he did not owe it, but afterwards 
agreed to pay it, and did pay it on the 2nd day of Novem- 
ber, 1874, the said board then agreeing “that if it should 
be shown that there was a mistake made by the com- 
mittee in their report, and that the said sum was in fact not 
due from the plaintiff, then the said sum of $250.00 was to 
be refunded to him by the commissioners.” 

4. That on the 3rd day of November, 1879, the plaintiff 
presented his claim to the defendant board of commission- 
ers and demanded that the said sum of $250.00 should be 
refunded tu him, alleging that he had discovered evidence 
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showing the error in the report of the committee, which 
newly discovered evidence established the fact that the said 
suin was not due the county at the time of its payment. 
But the board refused to refund the same, insisting “ that 
the newly diszovered evidenee did not establish the fact of 
error in the report of the said committee.” 

5. That aceording to the report of the committee there 
was due from the plaintiff for taxes collected from all sources 
the sum of $7,575,03, on which he was entitled to credits for 
his commissions and for insolvents for $772.17, leaving a 
balance due from him of $6,802.86, so that in paying the 
sum of $7,451.70 in May, 1873, he largely overpaid the 
amount due from him without any reference to the $250.00 
subsequently paid, and therefore the said sum of $250.00 
paid in November, 1874, was not due the county when the 
plaintiff paid it. 

6. That the demand for repayment of the sum so paid was 
not made upon the board of commissioners, by the plaintiff, 
within two years after its payment—the same not being 
made until January Ist, 1877. 

7. That at the time the plaintiff paid to the commission- 
ers the $250.00, he knew the same was not due the county, 
and that he had at the time of such payment full and suffi- 
cient proof that the same was not due from him. 

Upon the foreguing findings of fact the referee concluded 
as a matter of law that the plaintifi’s cause of action was 
barred by the statute of limitations, and directed that judg- 
ment should be entered for the defendant, and against the 
plaintiff for costs. 

Both parties filed exceptions to the report of the referee, 
but according to the view taken by this court it is needless 
to state them, except that the plaintiff insisted that accord- 
ing to the facts as found, it was error to direct the judgment 
to be entered for the defendants, and that on the contrary 
he is eutitled to have payment for his demand and interest. 
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His Honor overruled all the exceptions and gave judg- 
ment according to the report against the plaintiff for the 
costs—both parties appealing from the ruling of the courtin 
regard to their exceptions. 


Mr. W. T. Faireloth, for piaintiff. 
Messrs. Grainger & Bryan, for defendants. 


Rurrin, J. As established by the findings of the referee, 
the agreement made on the second of November, 1874, be- 
tween the plaintiff and the then bcard of commissioners 
was, that the money paid by plaintiff under protest should 
be refunded to him “if tt should be shown that there had been 
a mistake in the report of the finance committee and that the sum 
was not in fact due from him.” 

Both upon principle and authority, then, we think the 
statute of limitations could have no application to the case. 
It was evidently contemplated by the parties that there was 
to be a re-reckoning of the plaintiff’s accounts, as the tax- 
collector of the county, and that the rights and duties of the 
parties should be determined by the result of that investiga- 
tion, and until this took place, there could be no breach of 
the contract on the part of the commissioners, and conse- 
quently no right of action could accrue to the plaintiff. 

In Falls vy. McKnight, 3 Dev., 421, the action was upon a 
receipt given by the defendant ia the cause to the plaintiff’s 
testator, and worded as follows: “ Received of Robert 
Simonton, executor of James Heart, $953.24 which I have 
received as heir to James Heart, and if it is too much, Iam to 
return the balance,” and it having been ascertained by arbi- 
tration and award, within the three years next before the 
commencement of the action, that the defendant had been 
overpaid, it was held that the statute did not apply until 
the award was made. 

So in the present case, the promise was to repay the 
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amount whenever it should be ascertained by the new reck- 
oning that the plaintiff in fact owed nothing to the county, 
and when that fact was ascertained and not before, did a 
eause of action arise and the stutute begin to run. 

But because there was no statute of limitations running 
which could bar the plaintiff’s demand, it does not in the 
least follow that there was no limit to his rights or necessity 
on him to use reasonable diligenee. A party will not be 
allowed to step over his rights to the prejudice of another, 
against whom he prefers a claim,and who by his delay may 
be injured by the loss of evidence or other means of de- 
_ fence, and if he do so, the courts will treat his claim as stale 
and grant him no relief upon it. 

In this case, after his agreemeit with the commissioners, 
it devolved upon the plaintiff to procure the proper and 
necessary evidence to establish his demand, and there being 
no time agreed upon in which this should be done, the law 
implied that it was to be done within a reasonable time. 

What that is, cannot be determined aceording to any pre- 
cise rule, but must depend upon the circumstances of each 
particular case. In the absence of any unusual cause for 
delay, it would seem to be reasonable to require the evi- 
dence to support the claim, in a case like the present, to be 
sought after and procured within the time limited for bring- 
ing an action upon an accrued right. There is the same 
necessity for requiring diligence in the one case as the other, 
and an unreasonable delay should be attended with the 
same consequences in both. 

The burning of the court house in 1576 furnishes no ex- 
euse for the plaintiff’s want of diligence. For even after 
that, he was able to procure from the public auditor’s office, 
proofs ample to satisfy the referee of the justness of his claim, 
and with equal, or greater ease could this have been done, 
before the destruction of the county records. 

Outside of this, there appears to be nothing that affords 
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the semblance of an excuse for a failure to press his demand, 
extending from 1874 to 1879, and we should therefore enter- 
tain no doubt upon the question of the plaintiff’s laches, if 
the defendants had assumed that ground in 1879, and re- 
fused to recognize the plaintiff’s demand on the score of his 
unreasonable delay. 

But instead of this, the referee finds expressly that they 
based their ultimate refusal-to refund the plaintiff’s money, 
upon the ground that his proofs were insufficient to establish his 
claim ; and from this we are obliged to infer, that they con- 
sented to try and did try the cause upon its merits, hearing 
the evidence and weighing its effects, either in a body or 
through the agency of a committee; and if so, it must be 
taken to be a clear waiver of the plaintiff’s antecedent 
laches. 

It would be inconsistent with fair play for the defendants, 
after having gone into a trial with the plaintiff as to the 
merits of his demand, and when the weight of the testimony 
was found to be against them, then to complain of the plain- 
tiff’s want of diligence in bringing his cause to a trial. 

As to the act of 1874-’75, ch. 243: For the reasons given 
in Wharton v. Commissioners, 82 N. C., 11, we think it has no 
application to a claim against a county, constituted as the 
plaintiff’s is. The defendants and their predecessors in 
office had notice from the beginning of its origin, nature 
and amount, and of the fact that it could not mature until 
the accuracy or inaccuracy of their previous settlement with 
the plaintiff could be ascertained. Such a claim falls neither 
within the letter nor the spirit of the act. 

Our conclusion upon the whole case therefore is, there be- 
ing no statute of limitations which bars the plaintiff's ac- 
tion, and the defendants having waived his laches, he is en- 
titled to judgment according to the finding of the referee 
for the sum of $250.00 with interest from the 2nd day of 
November, 1574, and for costs. 

Error. Judgment accordingly. 
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BUTLER & CO. v. P. N. STAINBACK, and others. 


Equity—Marshalling Assets—Mortgage— Trust— Homestead. 


1. Equity will not displace one right to uphold another. 


2. The doctrine of marshalling securities does not apply where one se- 
curity is given and expressly declared to be in exoneration of an- 
other, though other interests are involved in the latter security and 
it is insufficient to protect all of them. 


3. Mortgage of land to R. & Co., and afterwards a deed in trust by same 
party conveying other property to secure them and other creditors ; 
Held, that R. & Co. are entitled to share pro rata in the proceeds of 
the trust sale, so as to exonerate pro tanto the mortgaged premises 
and relieve the mortgagor’s homestead. 


(Cheatham vy. Jones, 68 N. C., 153; Curlee vy. Thomas, 74 N. C., 51, cited 
and approved.) 


Civi_ Action, tried at Spring Term, 1882, of Hatirax 
Superior Court, before Bennett, J. 
Defendants appeal. 


Mr. Thomas N. Hill, for plaintiffs. 
Messrs. Mullen & Moore, for defendants. 


RurFin, J. The record in this case discloses but a single 
issue, raised by demurrer of the plaintiffs to the answer of 
the defendants, A. L. Stainback and wife. 

The facts of the case are as follows: On the 9th day of 
March, 1881, the defendants, T. M. White and A. L. Stain- 
back, as partners and as individuals, and their wives, exe- 
cuted a mortgage to the defendants, Rountree & Co., to se- 
cure to them a debt of about $8,000, wherein were conveyed 
a storehouse and lot then occupied by the firm, the resi- 
dence of White and the residence of Stainback. 

The residence of White, so conveyed, and the one undi- 
vided half of the storehouse and lot are the property of Mrs. 
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White; and the residence of Stainback is his individual 
property, and the other half of the storehouse and lot is the 
firm property. ‘ 

On the 6th day of February, 1882, the said firm of White 
& Stainback executed to the defendant P. N. Stainback a 
deed, wherein, after reciting the fact that they had previously 
given the mortgage, including the separate property of 
Mrs. White, and that they were desirous of paying the debt 
thereby secured, in order to relieve her estate, they conveyed 
all their firmn assets, consisting of goods and evidences of 
debt, in trust to sell and collect, and witb the proceeds to 
pay, as constituting the first class, certain enumerated debts, 
ten in number, and aggregating some $13,000, including the 
debt of Rountree & Cu. for $8,000, and a debt of $1,112.24 
‘ due the plaintiffs. 

The fund in the hands of the trustee is insufficient to 
pay the whole of the preferred debts, and the plaintiffs, 
while conceding for the present that so far as Mrs. White’s 
separate property is embraced in the mortgage, she is a 
surety and entitled to be exonerated, insist, that they bave 
an equity to compel the defendants, Rountree & Co., to re- 
sort for the payment of their debt to the other half of the 
store-house lot and the residence of Stainback, and to ex- 
haust them before they can be allowed to participate in the 
funds in the hands of the trustee, and to enforce this equity 
is the purpose of their action. 

On the other hand the defendants, Stainback and wife, 
insist that, as to the plaintiffs and all the other creditors of 
the firm, they are entitled to a homestead in their residence 
embraced in the mortgage to Rountree & Co., and to have 
the funds in the trustee’s hands applied ratably to all the 
preferred debts, including that to Rountree & Co., so, as far 
as possible, to relieve their homestead, and in their answer 
they ask that this may be done. 

The plaintiffs demur to this answer upon the ground that 
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the facts of the case do not in law establish a right in the 
defendant, Stainback, to have a homestead superior to the 
equity claimed by the plaintiffs. 

The judge presiding in the court below sustained the de- 
murrer, holding that the defendants, Rou.tree & Co., could 
not participate in the trust fund, until they had exhausted 
the real estate of A. L. Stainback conveyed in the mortgage, 
and requiring them to look to that and the undivided half 
of the storehouse belonging to the firm, as their first source 
of payment. 

To this administration of the rights and equities of the 
several parties, this court is unable to give its concurrence. 

In the first place, the deed of the 6th of February, 1882, 
expressly provides that the debt due to Rountree & Co. shall 
share in the benefits of the trust with the other debts therein 
enumerated, as preferred. It matters not what motive 
prompted such a provision, the makers of the deed, who 
were the owners of the property conveyed, and therefore 
competent to dispose of it upon any terms not inconsistent 
with the policy of the law and the demands of good faith, 
have affixed to the trust this condition, that a ratable part 
of the fund raised thereunder should go to the debt to Roun- 
tree & Co., as a pro tanto exoneration ef the lands hitherto 
conveyed to them by mortgage. The plaintiffs, while ac- 
cepting the benefits of the trusts and seeking as they are to 
have distribution under it, cannot be permitted to object to 
the terms imposed. Thev are themselves enjoying a pref- 
erence over the unsecured creditors of their common debtor 
and it poorly becomes them to cavil at the terms upon 
which they are permitted to do so. 

After a careful examination of all the authorities bearing 
upon the subject, we have found no casein which the equi- 
table doctrine of marshalling securities has been applied, 
where one security was given and expressly declared to be 
in exoneration of another previously given, even though 
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other interests might be involved in the later security, and 
it should prove to be insufficient fully to protect them all. 
Nor indeed can we conceive how it could doso, if in any de- 
gree respect is to be shown to the will of the creator of the 
two securities. 

Again, while the doctrine of marshalling securities by 
which a creditor, having a lien on two funds, will be con- 
fined to that fand which is not common to both, is well es- 
tablished, and as was said by Chancellor Kent in Cheese- 
borough v. Millard, 1 John., Ch. 409, “is recognized in every 
cultivated system of jurisprudence,” still, it is not founded 
on contract, but rests upon equitable principles only, and 
the benevolence of the court; and it is never extended so 
as either to affect injuriously the creditor who has double 
security, or trench upon the rights of the common debtor or 
of third persons. Ayres v. Husted, 15 Conn., 504; Leib v. 
Stribling, 51 Md., 288. And especially will a court of equity 
never displace one equity or right for the purpose of uphold- 
ing or asserting another. 

The defendant in this case, it is true, has encumbered his 
homestead with a mortgage; but, save as te the creditor 
therein secured, his right of homestead remains, and if by a 
proper application of the other property of the firm con- 
veyed in the same mortgage,‘and of that part of the trust 
fund specially appropriated to the satisfaction of the mort- 
gage debt, his homestead can be disencumbered, he has a 
clear right to have it done. Cheatham v. Jones, 68 N. C., 153. 
There can be no principle of equity which will deprive him 
of this right merely in order that a creditor, to whom no 
lien upon the homestead has been given, may reap a larger 
dividend from another fund. 

To apply the principle of marshalling assets in sucha 
case, would be but an indirect way of subjecting a home- 
stead tu the payment of debts, when the very object of the 
law is to confer a homestead exemption superior to al! cred- 
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itors, and ever consecrated, except so far as it may,be im- 
paired by the voluntary act of the claimant himself. 

In Maw v. Lewis, 31 Ark., 203; Dickson v. Chom,6 Iowa 
19, and McArthur v. Martin, 23 Minn., 74, we have authori- 
ties directly in point. In each case a creditor had a mort- 
gage on two tracts of land, and another creditor held a mort- 
gage on one of the tracts, and the latter sought to compel 
the former to exhaust the tract not embraced in his mort- 
gage first, it being however the one in which the mort- 
gagor claimed a homestead ; and it was held by reason of 
the mortgagor’s equity (it being one which the courts favor) 
the securities should not be marshalled. 

Though not directly in point, no decision can furnish a 
stronger analogy or serve more certainly to show the dispo- 
sition of the courts to favor such exemptions, than that ren- 
dered by this court in Curlee v. Thomas,74 N. C. 51, in 
which a judgment was not allowed to be set off by another 
judgment upon the ground that it was needed to make up 
the party’s personal property exemption; and this, not- 
withstanding the equitable jurisdiction to set off cross-judg- 
ments has been immemorially exerted, and certainly is as 
firmly established on the basis of reason, and appeals as 
strongly to the sense of justice, as does the doctrine of mar- 
shalling assets, on which the plaintiffs in this action rely. 

In the opinion of this court, therefore, it was error in the 
court below to sustain the demurrer, and the judgment 
thereof is reversed, and judgment will be entered here over- 
ruling the plaintiff s’ demurrer, and the same will be certi- 
fied to the end that the cause may be proceeded with in 
reference to the issues involved. 

Error. Judgment accordingly. 
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H. O. PARKER, Administrator, v. M.A. BLEDSOE and others, 
Injunction. 


An injunction to restrain plaintiff from executing his judgment against 
defendant, will not be granted. The proper remedy to remove an al- 
leged grievance is an application to modify the terms of the judgment, 
and an order suspending proceedings thereunder. 


(Greenlee v. McDowell, 4 Ired. Eq., 481; Chambers v. Penland, 78 N. C.., 
53; Mabry v. Erwin, Ib, 45; Askew y. Capeheart,79N.C., 17, cited and 


approved.) 


Motion for an injunction heard at Fall Term, 1882, of 
Wake Superior Court, before McKoy, J. 

The action is to recover the amount due on a promissory 
note which the complaint states to have been executed on 
Novemb.r Ist, 1874, by the defendants to the intestate of 
the plaintiff in the sum of $1,244.72 bearing interest from 
date, and that no part thereof has been paid. The defend- 
ants in separate answers admit both allegations, and asa 
defence say that one George W. Phillips, as principal, and 
the defendant Moses A. Bledsoe, as surety, on March 3rd, 
1866, made their note to the intestate in the sum of $799.20 
payable in specie or its equivalent, on which the latier in 
August 7th, 1869, paid to the intestate $300. 

The 4th clause of the answer declares “ that the amount 
demanded by the plaintiff over and above said $799.20 after 
allowing defendant credit for three hundred dollars as afore- 
said, is interest, except $105 thereof,” and proceeds to say 
that successive drafts were afterwards given for the debt by 
the defendant, Moses A. Bledsoe, part of the accumulating 
interest, which is alleged to be usurious, being paid by him, 
and the residue with the remaining principal merged in the 
note described in the complaint. Replication being put in 
by the plaintiff at spring term, 1881, held in February, an 
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order of reference under the Code was made, and the fol- 
lowing judgment rendered : 

This cause coming on to be heard, and it appearing from 
the answer of the defendants that they are justly due the 
plaintiff herein the sum of four hundred and ninety-nine 
and ros dollars with interest from November Ist, 1874, at 6 
per cent. per annum, and it appearing from the answers of 
the defendants that an account is necessary, and that a full 
adjustment cannot now be had of the matter on account of 
the need of a reference: it is upon motion of plaintiff's at- 
torney adjudged that the plaintiff recover of the defendants 
the sum of four hundred and ninety-nine and 70s dollars 
with interest thereon from the Ist day of November, 1874, 
with interest at 6 per cent. per annum, the same being the 
amount admitted to be due by the defendants; the action as 
to the residue of the claim is retained for further hearing 
without prejudice to balance of the plaintiff's claim. 

On March 25th, 1882, execution issued on the judgment, 
whereupon application for an injunction was made to the 
judge presiding at June term following, supported by the 
affidavit of the defendant, W. H. Bledsoe. An order to 
show cause on a designated day why the motion should not 
be allowed was granted by the judge, and meanwhile the 
plaintiff restrained from proceeding to enforce his execu- 
tion. 

Upon the hearing of the opposing affidavits of parties be- 
fore His Honor, Judge McKoy, on September 2nd, 1882, the 
injunction asked for was denied, the restraining order va- 
cated, and from this ruling the defendants appealed. 


Messrs. Pace & Holding, for plaintiff. 
Mr. Armstead Jones, for defendants. 


SmitH, C. J., after stating the above. The answer clearly 
admits to be due of principal money upon the original 
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merged in the note sued for, at least the sum of $499.20, the 
residue after applying the alleged payment, and this judg- 
ment seems to be warranted by the express provision of the 
Code. §215 par. 5. The reference must be construed as 
confined to what is still claimed by the plaintiff and con- 
tested by the defendants, the order therefor and the judg- 
ment rendered being the action of the court at the same 
term. 

“If there be any cause of complaint, the defendants’ rem- 
edy should have been souglit in an application to the judge 
for such modification of the terms of the judgment as would 
remove the grievance, or for an order suspending proceed- 
ings under it to enforce payment of the sum adjudged to 
_bedue. It is entirely irregular under our present system 
to seek relief in a personal injunction against the plaintiff 
and restrain him from the advantages of a judgment un- 
reformed, where it can and ought to be obtained, if proper in 
itself, by an order in the cause. 

As the superior courts now possess and exercise the hith- 
erto divided jurisdiction conferred upon courts of law and 
courts of equity, the proposition of the defendants is that 
the same court shall restrain a suitor from pursuing the 
very remedies it has given him, and in the language of 
Judge Nasu, an application to a court of equity to restrain 
its own proceedings is a novelty; and he adds, the court 
is called on “to pronounce that to be iniquitous and wrong, 
which it has already declared to be right and proper,” yet 
“the court can, and, upon a proper case made, supported by 
affidavit, will withdraw the process itself or stay an execu- 
tion by granting a supersedeas.” Greenlee v. McDowell, 4 Ire. 
Eq., 481. 

So this court said in Chambers v. Penland, 78 N. C., 53, 
“while the action is pending, relief can be obtained by a de- 
fendant aggrieved by a judgment by his applying to the 
court wherein it was rendered for a modification, and mean- 
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while for a supersedeas or other order arresting proceedings, 
until the application can be heard.” 

But if the application had been made to set aside or re- 
form the judgment under section 133 of the Code, or for 
irregularity, we see no ground on which the motion could 
be allowed. More than a year had elapsed from the ren- 
dition of the judgment, (Mabry v. Erwia,78 N. C.,45; Askew 
v. Capehart, 79 N. C., 17,) and no irregularity is imputed in 
entering it up. 

But we are confined as a reviewing court to pass upon 
the ruling which annuls the temporary restraining order 
and refuses the injunction, and there is no error therein. 
The judgment is affirmed, and this will be certified. é 

No error. Affirmed. 








HENRY DUNKART v. WILLIAM RINEHART and others. 


Injunction— Cutting Trees. 


1. An injunction will not be granted to prevent the cutting and carrying 
away of walnut trees, unless, from the insolvency of the alleged tres- 
passer, compensation in money cannot be had. 

2. An allegation of insolvency is essential to the granting of an injunction 
except in special cases, in which the injury will be irreparable even 
though the defendant is solvent. 

(McCormick v. Nixon, 83 N. C., 113; and the cases there cited; Troy v. 
Norment, 2 Jones Eq., 318; Purnell y. Daniel, 8 Ired. Eq., 9, cited, dis- 
tinguished and approved.) 

Morion for injunction heard at chambers in Asheville on 
the 14th of March, 1882, (in an action pending in Haywoop 
Superior Court) before Gilliam, J. 

The plaintiff in his complaint alleges that on the 23d of 
February, 1881, the defendant, Rinehart, sold to him a num- 
ber of walnut trees standing on the land of said defendant, 
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in the county of Haywood, and at the time of the sale re- 
duced the contract of sale to writing, a copy of which is as 
follows: 

I, William Rinehart, of Waynesville, N. C., agree to sell 
unto Henry Dunkart of Asheville, N. C., any of my black 
walnut trees, not exceeding fifteen in number, that will girt 
eight feet six inches, at the following prices, to wit, all trees 
measuring eight feet six inchesin circumference and under 
ten feet, at $2,00 each, and all trees measuring ten feet in 
circumference and upwards, at $2,50 each. I also agree to 
give the necessary right of way through my land to get said 
timber to the public road. 

That he then paid Rinehart sixteen dollars in part pay- 
ment for the trees, and is ready and willing to pay such 
balance as may be due. 

That the defendants, McCracken and Herren, have entered 
upon said land and are cutting timber, and threatening to 
fell and carry away the plaintiff's trees, claiming the right 
to do so under a contract of purchase of the said jand by 
one Boyd from the defendant Rinehart, and the assign- 
roent of his right, evidenced by a bond for title, to said Mc- 
Cracken, who is in possession, and has made a pretended 
sale of the timber to said Herren ; and that one or the other 
of them has paid only one half of the purchase money to 
Rinehart, and no deed of conveyance for the land has been 
mace by Rinehart to Boyd, or either of the said defendants. 

That Rinehart at the time of entering into said contract 
of purchase, informed Boyd and the defendant McCracken 
that he bad sold the said wa!nut trees and received from 
the plaintiff sixteen dollars of the price. 

The defendants admitted that the plaintiff had paid six- 
teen dollars to Rinehart in part payment for trees contracted 
for, and that Boyd had no deed from Rinehart for the land, 
but only a bond for title which he had assigned to defendant 
McCracken, and had paid Rinehart about one half of the 

15 
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purchase money, but denied specifically all the other allega- 
tions of the complaint. 

And fora further defence, the defendants, MeCracken and 
Herren, state that about the 14th of January, 1882, the 
defendant, Rinehart, contracted to sell toone Boyd the land 
in question, and gave him a bond for a good and sufficient 
deed of conveyance for the same, without any reservation 
whatever; that Boyd paid one half of the »urchase money 
to Rinehart, and the remainder is not yet due, but he is 
solvent and able to pay when the debt falls due. 

That Boyd afterwards (about January 14, 1882,) sold his 
interest in the land to McCracken, and gave him a bond for 
title, without any reservation, and he has paid nearly all 
the purchase money, and is solvent. 

That about the first of February, 1882, the defendant, 
McCracken, sold to the other defendant, Herren, a lot of 
walnut trees standing on said land, who paid for the same ; 
and that there were no marks on said trees at the time of 
the purchase by Herren, and only five of them that would 
measure as much as eight feet six inches. 

Upon the verified complaint and answer, treated as affida- 
vits, the court denied the motion for an injunction, and the 
plaintiff appealed. 


Mr. J. H. Merrimon, for plaintiff. 
No counsel for defendants. 


AsHE, J. The contest between the parties is about certain 
walnut trees to which both parties claim title. 

The plaintiff sues for a specific performance of the con- 
tract set out in the complaint and for damages for a breach 
thereof, and that the defendants in the meantime be en- 
joined from cutting and carrying away the walnut timber 
described in the complaint, until the plaintiff shall have re- 
moved the trees claimed by him. 
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Whether the title to the trees passed by the contract be- 
tween the plaintiff and Rinehart, isan immaterial inquiry in 
the case. For conceding that the contract was an absolute 
sale of the trees to the plaintiff, he is not entitled to the ex- 
traordinary remedy he seeks. 

It has been two often decided by this court, to be any 
longer an open question, that the extraordinary power of 
the courts will not be exercised to restrain the cutting of 
trees, other than those for ornament, or any other trespasses 
to real property, except where the injury will be irreparable, 
and not compensable in damages in consequence of the in- 
solvency of the trespasser. 

The allegation of the complaint that the defendants are 
insolvent, is an essential averment, without which an in- 
junction will not be granted, except in some special cases 
where it is made to appear that the injury will be irrepar- 
able, even where the defendant is solvent. McCormick v. 
Nixon, 83 N. C., 113; Thompson v. Williams, 1 Jones Eq., 
176; Gause v. Perkins, 3 Jones Eq., 177. In the latter case, 
which was a bill in equity for an injunction, alleging thata 
trespasser was about to commit an irreparable injury by 
boxing and working turpentine trees, and by cutting tim- 
ber and making staves on Jand fit only to be cultivated for 
these products, without an averment of the defendant’s in- 
solvency, the bill was dismissed. Chief Justice Pearson in 
delivering the opinion of the court, said: “ Does the culti- 
vation of pine trees for turpentine, or the cutting down oak 
trees for staves, or cypress trees for shingles, cause an irre- 
parable injury ? one which cannot be compensated for in 
damages? The very purpose for which these trees are used 
by the owners of land, is to get from them, turpentine, staves 
and shingles for sale. It follows therefore as a matter of 
course, that if the owner of the land recover from a tres- 
passer the full value of the trees that are used for these pur- 
poses, he thereby receives compensation for the injury, and 
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it cannot in any sense be deemed irreparable. So that, pri- 
vate justice and public policy which eall for a ful) develop- 
ment of the resources of the country, alike forbid the inter- 
ference of equity, except in cases where from the insulvency 
of the alleged trespasser, the compensation in money ean- 
not be had.” 

In the case before us, there is no allegation that the de- 
fendants are insolvent, or that the injury sought to be en- 
joined will be irreparable. But on the contrary, the uncon- 
tradicted proof is that the defendants are solvent. There 
is no reason why the plaintiff, if he has title to the trees, 
may not receive full compensation in damages for any loss 
resulting from the acts of the defendants. 

This case is distinguishable from the cases of Troy v. Nor- 
ment, 2 Ire. Eq., 318, and Purnell v. Daniel, 8 Ire. Eq., 9, 
which were special injunctions, continued to the hearing, 
where there was no allegation of insolveney; but they 
turned upon especial circumstances, and are not authorities 
in conflict with this opinion and the decision above cited in 
its support. — 

Our opinion therefore is, that there is no error in the rul- 
ing of His Honor in refusing to grant the injunction prayed 
for in the plaintiff’s complaints. Let this be certified to the 
superior court of Haywood county that further proceedings 
may be had according to law. 

No error. Affirmed. 








HENRY DUN KART v. JOHN A. HENRY and another. 
(For syllabus, see preceding case.) 
Motion for injunction heard at Chambers in Asheville 
on the 14th of March, 1882, (in an action pending in Hay- 


woop Superior Court) before Gilliam, J. 
The motion was denied and the plaintiff appealed. 
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Mr. J. H. Merrimon, for plaintiff. 
No counsel for defendant. 


Asur, J. The facts of this case are very similar to those 
in Dunkart v. Rinehart, ante, 224. The difference in the state 
of facts is not sufficiently material as to effect the applica- 
tion of the doctrine announced in that case; and our opin- 
ion is, the principle there enunciated governs this case, and 
there is therefore no error in the denial by His Honor of 
the motion of the plaintiff. 

Let this be certified to the superior court of Haywood 


county where the cause is pending. 
No error. Affirmed. 








* Ww. W. ROLLINS v. THE EASTERN BAND OF CHEROKEE 
INDIANS. 


Cherokee Indians—Jurisdiction. 


The Cherekee Indians in this state have been placed upon the same 
footing with other tribes by an act of congress, passed in pursuance of 
the power granted by the constitution in reference to * regulating 
commeree with foreign nations among the several states, and with the 
Indian tribes * ; and their contracts made with the plaintiff to prose- 
cute and collect claims alleged to be due them, cannot be enforced 
against them in a state court, without the consent of congress. The 
jurisdiction to determine such matters is lodged in the Interior Depart 
ment. 


Civit Action tried at Fall Term, 1880, of BuncomBe 
Superior Court, before Gilmer, J. 

This action was broght by the plaintiff against Enola or 
“Black Fox,” Swanooka or “ Flying Squirrel,” John Ross 


* Ruffin, J., did not sit on the hearing of this case. 





IN THE SUPREME COURT. 


ROLLINS v. CHEROKEES. 


and Lloyd R. Welch, chiefs and head-men of the eastern 
band of Cherokee Indians, and about two thousand other 
Cherokees, whose names are unknown to the plaintiff, and 
who are too numerous to be made parties, but who have 
a common interest with the above named defendants in the 
matters involved in this litigation. These Indians live in 
the counties of Cherokee, Graham, Swain, Macon and Jack- 
son, and a few families in Georgia, and Tennessee. 

The suit is brought upon a contract made in pursuance 
of a series of resolutions, in substance as follows: 


CueoaH Councit Grounps, October 9th, 1872. 


Whereas, it is the sense of this council to employ some 
discreet person to prosecute all claims of the Eastern Band, 
or North Carolina tribe of Cherokee Indians, against the 
government of the United States at Washington, arising un- 
der different treaties and laws, from the year 1783 to the 
present time: Now therefore be it resolved, 

1. That John Ross, chief, be authorized to employ some 
discreet and trusty person to have custody of and prosecute 
said claims for “Reservations, Spoliation, and Pre-emptions” 
under the treaties of 1817 and 1819—the payments provided 
for by the treaty of 1835. 

2. To assert and establish before the proper authorities of 
the United States all claims arising under said treaty and 
the provisions of an act of congress, approved July 29, 1848. 

3. To collect for said tribe such moneys as they are enti- 
tled to from a fund derived from the sale of lands, known as 
the “neutral lands”—the Cherokee strip in the state of Kan- 
sas, and other lands, as per treaty of July 19th, 1866; and 
also, whatever may be due on account of misappropriations 
of the fund of five millions of dollars, set apart as well 
for said tribe, as for those of the Cherokee Nation who re- 
moved to the west by virtue of the treaty of 1835, which 
claims are yet unadjusted ; and also, to procure payment of 
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so much of an appropriation, now in the Interior Depart- 
ment, as said tribe may be entitled to, under the act ap- 
proved May 29th, 1872. 

4. That John Ross be, and he is hereby instructed to con- 
tract with some competent person to carry out the inten- 
tions and purposes of this council; provided that the person 
selected shali not be allowed more than twenty-five per 
cent. as compensation for his services, and that the contract 
shall be approved by the Secretary of the Interior, and the 
Commissioner of Indian Affairs, as required by the act of 
Congress of May 21st, 1872, regulating the mode of making 
private contracts with Indians, and that a copy of these res- 
olutions shall accompany the contract. 

(Signed) Joun Ross, Principal Chief, 
Davip Apams, Clerk of Council. 
Davip Tucker, Interpreter. 
Witnesses: 
Joun G. LATHAN, 
James TAayYLor. 


Accordingly, John Ross selected the plaintiff, Rollins, and 
entered into a contract with him on the 15th of May, 1874, 
to continue four years from date. The stipulations in the 
contract, in reference to the prosecution of the claims men- 
tioned in the above resolutions, and the attention to be 
given by the plaintiff to the business of the Cherokees, ma- 
terial to the case, are incorporated in the opinion of this 
court. The contract is signed by Jooojoudtjotb and Jdg. F- 
Paa, in behalf of the tribe, and by W. W. Rollins, the 
plaintiff. 

And another contract of same date was also entered into 
with the plaintiff, the terms of which are similar to the 
above, and signed by the following chiefs and “ head-men ” 
of the tribe, namely, Swanooka, Enola, Big Witch, Osanoh, 
John Jackson, Jonny Light, Jackson Blythe, James Blythe, 
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Tom Skella, Wilson Wolf, Young Squirrel, Hugh Lambert, 
(his x mark), Sau-ya-ta-owl, Wilson Newcomer, Jim Boss, 
Jo. Welch, Tauquetla, Chequellette, Minx, Long Bear, Will 
Peckerwood, and Johnson Graybeard. 


The matters of difference involved in the suits pending in 
the United States circuit court, before Dick, J., at Ashe- 
ville, in which the said Cherokees were plaintiffs and their 
agents defendants, were at May term, 1874, referred to Rufus 
Barringer, John H. Dillard and Thomas Ruffin, whose 
award, submitted on the 23rd of October following, was to 
be a rule of court. 

In their report, the arbitrators say: We, having taken 
upon ourselves the burden of this reference, and having 
considered the pleadings, proofs, &c., in said suits, and heard 
the arguments of counsel, do make and publish our award 
in writing, of and concerning all the several matters re- 
ferred to us, in the manner following: 


1. That William H. Thomas became, and was the agent 
of the Eastern band of Cherokee Indians, living in North 
Carolina, after the removal of their brethren west in the 
year 1838, and as such undertook to purchase and did pur- 
chase for them land (hereinafter described) with money 
coming from the United States under treaties and the laws 
of Congress; and did also from time to time, buy lands 
from varicus persons, for them as a tribe or community, be- 
ing a large tract carved up into towns, and situated on Soco 
creek and Ocona Lufta river, and their tributaries, and 
known as “Qualla Boundary”: 

Beginning ata stump near the spring on the Jackson county 
ine at the head of Jonathan creek, where the Soco road crosses} 
the mountain ; thence northerly with said county line to the 
ridge which divides the waters of Raven’s fork from Brad- 
ley’s or west fork of the Ocona Lufta river, thence with the 
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water-shed of that ridge to the Hughes line; thence east- 
wardly with said line and the lines of Enloe to Ocona Lufta 
river, and down the river to the southern boundary of 
Samuel Monteith, and across the river with Monteith’s line 
to his southwest corner; thence with the lines of an entry 
made by said Thomas, and other lines of Thomas, keeping 
on the outside lines, to the dividing ridge between the 
waters of Adams’ creek and Newton’s mill creek, so as to in- 
clude all the Indians living on the head waters of Adam’s 
creek ; thence in a southerly direction to Sherrill’s line, and 
with the same to Ocona Lufta river, so as to include all the 
Indian settlements on the east side of Newton’s mill creek ; 
thence with aud across the Ocona Lufta to the upper bound- 
ary of J. M. Bird, and with his line to the corner of the first 
tract of what is known as the “state surveys,” and up said 
river with the line of said survey, (but excluding the tract 
occupied by Gibbs, and some of the Thomas entries); thence 
up the river toa tract occupied by an Indian named Ah- 
ma-cha-ma, aud with the line of that tract and including 
the same, to the old line of Secroop Enloe, and including the 
tract occupied by Mason Reckley; thence with the line of 
his tract, crossing the Soco river below his (Reckley’s) house, 
to the old Enloe line; thence’ with the same to Thomas’ 
will tract ; thence with the line of the mill tract and of an 
entry (Thomas’ 500 acre entry, but leaving it outside) to the 
line of J. B. Sherrell; thence with his line to a tract con- 
veyed by J. W. King to Flying Squirrel; thence with the 
line of that tract, so run as to include it, to Thompson Car- 
ter’s tract, and with the same, including it, to the top of the 
ridge between Soco creek and Skoal creek ; thence with the 
water-shed of the ridge to the south corner of the “Cathcart 
survey,” and with its line to the beginning at the head of 
Jonathan creek. 

2. That within the Qualla Boundary, said Thomas at di- 
vers times sold and conveyed tracts of land to the following 
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named Indians, or persons of Indian blood: To Enola or 
“Black Fox,” forty acres; to One-tah, thirty-three acres; to 
Standing Wolf and children, two hundred and eighty-six 
acres; to Catalaska, three tracts, containing together one 
hundred and ten acres; to Charlie Hornbuckle’s heirs, one 
hundred acres; to Salo-lu-netah, or “ Young Squirrel,” fifty- 
three acres; to Nellie Jonnson, two hundred acres; and to 
Jimmy Reed, two hundred acres; and received from them, 
respectively, the purchase money. 

3. And he contracted in writing to sell other tracts in the 
Qualla Boundary to the following named Indians: To 
Chu-lo-gu-lah, of “Cloud,” fifty acres ; to Wilson Oocummah, 
two tracts—one of twenty acres, and the other known as 
the “Cayuatago tract”; to the heirs of Jeff. Hornbuckle, 
two hundred acres; to Swanooka, the lands surveyed by 
Dills, being a part of the “Holland old field”; to Ben 
Quain, fifty acres, where he lives; to the heirs of Long 
Blanket, the tract on which they live; to the heirs of Little 
Witch, the place where they live; to Wilson Wolf, the mill- 
tract, purcuased of Abraham Mungus; to Ta-a-kah, the 
“Thompson place ” tract ; to Wiison Reed, one hundred and 
twenty-five dcres, surveyed to him by Terrell ; to Standing 
Water, the place where he lives; to Ta-ya-hab, a part of the 
“ rolland old field”; to Tah-gul-se-nah, the tract occupied 
by him; and received from them, respectively, in whole or 
in part, the purchase money. 

We do therefore award that the Qualla Boundary belongs 
to, and shall be held by the Eastern Band of Cherokee In- 
dians, living in North Caroliua, as a tribe or community, 
whether living at this time at Qualla, or elsewhere in the 
state; and that the individual Indians, above named, as 
holding under said Thomas, either by deed or contract, shall 
hold and possess their several tracts of land, as their sepa- 
rate property, with tbe quality of being inheritable, but 
without the power of alienation, except from one Indian to 
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another, and then only with the assent of their council, and 
to be subject to the payment of a sum of money, bereinaf- 
ter provided for. 

4. Wefind that the wife and children of an Indian, named 
“Little John,” have a deed to a tract of land, containing 
one hundred and seventy-three acres, lying on the Tucka- 
seegee river and outside of the Qualla Boundary, upon 
which they live; and we award that the same is a good title, 
as against all parties and privies to these suits. We also 
find that they have a title-bond from said Thomas for a 
hundred acres lying on both sides of Skeekee branch, and 
have paid for the same; also, that the heirs of Will-gees-ka 
have asimilar bond ‘for the tract on which they live, on the 
south side of the Tuckaseegee, and have paid for the same ; 
and we therefore award that the defendants convey the said 
tracts to them. 

5. We find, that at one time it was contemplated between 
Thomas and the Indians living in the region, described in 
the pleadings as “ Cheoah,” to make a similar purchase of a 
gentéral boundary of land in that section of the state, and 
that there was a written agreement to that effect between 
them ; but afterwards the Indians declined to furnish the 
funds necessary thereto; and we therefore award that the 
said agreement to make the purchase was abandoned, and 
in lieu thereof, the following individual Indians made sep- 
arate purchases from Thomas and others, paid the money, 
and have sufficient titles: Sakah, one hundred acres in dis- 
trict No. 9, section 589; Corn-Silk, same number in section 
347, and also, the same in district No. 10, section 374 ; Chick- 
a-lilla, same number in No. 9, section 393, and also, an ad- 
joining tract of forty-eight acres; Walla-na-kah, one hun- 
dred acres in district No. 10, section 552 ; Ches-que-ne-tah or 
“ Young Bird,” (son ot Ty-al-ta) same number in district 
No. 9, section 364; Tom Big-Meat, the same, section 359, 
and also 90} acres, section 360; and Con-na see-yah, one 
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hundred acres in district No. 10, section 386. We therefore 
award that they have and hold title in fee, as against all 
parties and privies to these suits. 

We also find that the following who have title-bonds from 
Thomas, having paid the purchase money, are entitled to, 
and weaward, specific performance: Ka-yu-ka, or “Ground 
Squirrel,” two hundred and eighty acres in district No 10, 
section 23, Cherokee county, and James Taylor, district No. 
7, in Cherokee county, Nos. 19, 21 and 27. And also, that 
the following have contracts in writing, and are entitled to 
deeds upon payment of purchase money: Dick-a-gees-Kus’ 
heirs, one hundred acres in district No. 9, section 367 ; Oo- 
tal-ka-nah, same, section 373 ; Chin-a-que, or “John Owl,” 
the land on which he lived in 1855, in Cherokee county, 
excepting all mineral interests; Too-way-al-lah, part of 
No. 12, district No. 10; Corn Silk, one hundred acres in dis- 
trict No. 9, section 588; Tracking-Wolf, same, section 404; 
Richard Henson and others, and their heirs two hundred 
and ten acres in district No. 5, section 11,and Richard Hep- 
son, one hundred and fifty-seven acres in same district, sec- 
tion 14, with a bounty claim of twenty-seven hundred acres; 
Salkenah and others, eighty acres in district No 6; Tes-a- 
tees-kah, one hundred acres in district No. 9, and George 
Oo-yah-ste-ah, same, section 365,and Cah-nah-a-to-go and 
others, same, section 405; Coheloskah, one hundred and 
twenty acres, same district, section 93; and no districts or 
sections are given to Too-nah-lu-yah, Chess-gul-ne-tah, or 
Tetal-ka-nah. And if the parties fail to pay the purchase 
money, the said Thomas shall have the riglit to sell the 
lands according to law. 

6. We find that in the course of the agency of Thomas, 
he received large sums of money from the sale of lands in 
Qualla, in contributions of individual Indians, and in pay- 
ments by the government; and on the other hand, the tribe 
became largely indebted to him for services rendered in 
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their behalf, and by his furnishing them through a series 
of years with clothing, food, farming implements and other 
necessary supplies; and after adjusting all claims between 
them (except as hereinafter mentioned) we find they owe 
him a balance towards the purchase money of the Qualla 
Boundary, of $18,250; that after the purchase of the same 
by defendant, Johnston, under his execution against Thomas, 
the plaintiffs in pursuance of a contract with Johnston for 
the redemption of the lands, paid to him, on the 29th of 
September, 1869, the sum of $6,500, which we award John- 
ston shall apply asa credit on his judgment against Thomas, 
as money paid by the plaintiffs on account of the balance 
due of the purchase money, as aforesaid, which with inter- 
est thereon reduces said balance to $9,764, and this amount 
was further reduced by the arbitrators to $7,066.11, (by reason 
of a payment to Thomas in the matter of the suit upon a 
bond of defendant Terrell and his sureties), who awarded 
that on payment by the Indians to Johnston of this last 
mentioned sum, he should credit it on his judgment against 
Thomas, and that then they should have an equity to de- 
mand and have of Johnston a conveyance of the legal title 
to Qualla Boundary. 

7. The arbitrators then say: Wishing to secure repose of 
titles, and toend litigation between the parties, we have con- 
sidered all claims between the plaintiffs as a tribe, and every 
member thereof in the state, and the defendants, and do 
award all such claims to be treated as adjusted and con- 
cluded between them, except as hereinbefore stated in re- 
lation to the contracts for sale of lands, and a matter now 
in litigation in the state court, between members of the 
Raper family in reference to their “ reservation” money, 
(which was not considered by the arbitrators). 

8. The arbitrators finding that certain title-papers in 
which the plaintiffs are interested, had not been registered, 
award that they shall be registered in the proper offices of 
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the state, and to that end a delivery of the same to one of 
plaintiffs’ agents was awarded. The compensation to Thomas 
for his services, and the costs of the suits were then passed 
upon and determined by the arbitrators. The amount of 
the allowance to them and the manner of its payment, was 
left to be fixed and provided for by the judge of the circuit 
court, to which the award was submitted, and became a de- 
cree thereof. 


In the court below, the defendants’ counsel moved to dis- 
miss the action for want of jurisdiction, and as the case 
turns upon that question, it is not deemed material to set 
out the issues submitted to and passed upon by the jury. 
The question of jurisdiction was reserved by the court. 


The facts contained in the statement of the case, as tried 
before Judge Gilmer, are in briefly as follows: 

1. Under treaties and laws of the United States, the de- 
fendants became entitled to certain moneys, known as “Cap- 
itation,” “ Removal and Subsistence,” “Spoliation,” “ Pre- 
emption and Reservation,” funds, which are retained and 
invested by the federal governinent for the benefit of Indians 
who did not remove west, and paid out by agents appointed 
by the government. . 

2. For many years before the late civil war, William H. 
Thomas was the agent of defendants, and James W. Terrell, 
disbursing agent of the fund, which amounted to a large sum 
at the commencement of the war. And when the war 
closed, the government declined to appropriate any portion 
of the same to these defendants, upon the ground that they 
gave their adherence to the Confederate States, many of 
them serving in the armies thereof. 

8. These Indians have an organization or government 
amongst themselves, and transact their common business 
by means of “ Councils,” composed of chiefs and head-men, 
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selected in various ways to represent their settlements or 
“towns.” One of their own number presides as chairman, 
and the secretary is assisted by white persons, (selected by 
them) who record and transmit to the Department at Wash- 
ington, by messenger or otherwise, such proceedings as re- 
late to their business affairs with the government. 

4. In 1868, congress passed an act providing for the en- 
rolment and enumeration of these Indians, and the govern- 
ment was empowered to take supervisory charge of them, 
as other tribes of Indians, and it bas since assumed control 
over them—appointing agents, establishing schools, and 
disbursing money to them—reorganized their “ council ” 
| plan of government—each settlement to be entitled to at 
least one member—the principal chief, elected for four years, 
to be the executive officer, but with no power to bind them 
by contract except by the approval of the Council. 

5. It being alleged that Thomas and Terrell had failed 
to account for moneys received for them in 1870, congress 
passed an act authorizing them to bring suits in the circuit 
court of the United States in North Carolina, to recover the 
same. (These are the suits in which a reference was had 
to the arbitrators whose report is above set forth.) 

6. In March, 1875, the plaintiff in this suit, W. W. Rol- 
lins, (and O. F. Presbrey who was made a co-plaintiff) ap- 
plied to the Interior Department for payment of fees for ser- 
vices performed under the contract sued on, and filed a 
written and verified statement of the claim amounting to 
$42,236.77 The application was referred to the board of 
Indian commissioners, who recommended the payment of 
$5,200 in full of the demand. This was approved by the 
Secretary of the Interior, and the amount paid to plaintiffs, 
but “ without prejudice to the parties to claim a balance to 
be still due to them.” A subsequent application for the al- 
leged balance due was refused. 

Upon the foregoing facts, His Honor being of opinion 
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that the court had no jurisdiction of the case, allowed the 
motion of the defendants’ counsel and dismissed the action, 
and the plaintiffs appealed. 


Messrs. A. S. Merrimon and J. H. Merrimon, for plaintiffs. 
Messrs. T. F. Davidson and Reade, Busbee & Busbee, for de- 


fendants. 


SmitnH, C.J. This action is prosecuted against the rem- 
nant of the Cherokee Indians remaining in the south-west- 
ern counties of the state, after the removal of the great body 
of the nation under treaty arrangements with the govern- 
ment of the United States, to the reservation provided for 
them beyond the Mississippi river, for the recovery of com- 
pensation for services under contracts entered into on the 
same day between the plaintiff and John Ross, their Chief, 
and between him and a large number of their head-men 
and chiefs, both undertaking to act on behalf and by the 
authority of the entire body, as a separate and organic 
community. 

The contracts bear date May 15th, 1874, the one entered 
into by their principal chief, being pursuant to certain res- 
olutions adopted at a general council of the Indians, held on 
October 9th, 1872; and the other, essentially of the same 
import in its general provisions, executed by other chiefs 
and head-men ; and both professing to be obligatory upon 
the entire tribe. 

The contracts were on the same day presented to the judge 
of the district court of the United States, then holding a 
term of the circuit court at Asheville, and the execution of 
each acknowledged by the parties, and so certified by him 
under the seal of ‘the court with certain other facts stated, 
as required by the act of congress, hereafter more particu- 
larly referred to. 

The contracts were with these certificates submitted to, 
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and bear endorsed, the approval of the Commissioner of 
Indian Affairs and of the Secretary of the Interior Depart- 
ment at Washington. 

Among the claims asserted in the contract, five of which 
were against the government or its official agencies, to be 
prosecuted and pressed by the plaintiff, and to which he prom- 
ises to give diligent attention, the last is thus described: “Sixth. 
To prosecute and attend to personally, and by such attor- 
ney or attorneys as he may employ, and whom he is hereby 
authorized to employ, all suits now pending in the courts 
of the United States in behalf of the Eastern Band of Chero- 
kees against any person or persons whatsoever, and such 
other suits as it may be necessary hereafter to iustitute in 
any court of the United States or of the state of North 
Carolina, or of any other state or territory, to establish any 
right, or redress any wrong or injury done to the under- 
signed, chiefs or head-men, their tribe or any of their tribe.” 

The plaintiff stipulates to prosecute the severai claims 
mentioned in the contract, and due from the different 
sources specified, and the suits on their behalf before these 
instituted and undetermined, and to receive as his remune- 
ration therefor, the amount of twenty per centum, fixed in 
the contract with Ross, on whatever funds and the value of 
whatever property may be by him secured for them from 
the government or its agents, and from the said, or other 
suits, as their direct results, or upon any award made by 
referees or arbitrators, or upon a compromise, but declared 
in the other contract to be a sum “not to exceed twenty per 
centum to be allowed by the Commissioner of Indian Affairs, out 
of such amounts as he may collect for, or establish to be due 
to the Eastern Band of Cherokees on account of any one or 
ali of the claims hereinbefore mentioned, and at the same 
rate out of the amounts of money or property as may be re- 
covered in the said above suits at law or in equity, now pend- 
ing or which may be hereafter instituted. 

16 
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The resolutions adopted in the Indian council in 1872, 
before the suits were brought for the services in which the 
present demand is made, conferring authority upon John 
Ross to employ counsel on behalf of the tribe, enumerate 
their several claims upon the government only, and make 
no mention of suits to be brought in the courts, while the 
contract actually made by him with the plaintiff, embraces 
attention to the suits which had in the meantime been 
brought, and were then pending. Both contracts were to 
be in force for four years, and the compensation sought in 
the present action is limited to the services rendered in the 
suits only. 

The somewhat anomalous condition in which the Indians 
were placed by reason of the participation of Jarge numbers 
of them in the military service of the Confederate govern- 
ment during the civil war, and the refusal of the government 
to pay over the funds due them in consequence, was put 
an end to by the passage of the act of congress, approved 
July 27th, 1868, in which the Secretary of the Interior is 
directed to “cause a new roll or census to be made of the 
North Carolina or Eastern Cherokees, which shall be the 
roll upon which payments due said Indians shall be made,” 
and to “canse the Commissioner of Indian Affairs to take 
the same supervisory charge of the Eastern or North Carolina 
Cherokees as of other tribes of Indians.” Acts 40 Cong., 2 
Sess., ch. 259. 

Under this act an enrolment was made and the Interior 
Department assumed and has exercised such supervisory 
control over the interests of these Indians, establishing 
schools, appointing agents and disbursing money to them, 
and they have organized-and put in operation a form of 
local civil government and public administration, but of 
course in subordination to the state government. 

To enable the Indians to pursue and obtain their funds 
and the lands which had been purchased with them by pre- 
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ceding agents, in the act appropriating money for the Indian 
service for the year ending June 30th, 1871, congress in- 
serted the following clause: “That the Eastern Band of 
the Cherokee Indians by that name and style be and they 
are hereby authorized and empowered to institute and carry 
on a suit or suits in law or equity, in the district or circuit 
courts of the United States, against the present or former 
Indian agent or agents of said Band, their administrators, 
executors and heirs, and against the securities of such agent 
or agents, their administrators, executors, curators or trus- 
tees, for all claims, causes of suit or rights, in law or equity, 
that said Band may have against them or either of them ; 
and the law of limitations shall apply to such claims, causes 
of action and rights, from and after the day this act takes 
effect. It shall be the duty of the District Attorney and the 
Attorney General of the United States to institute and pros- 
ecute all suits, causes for which may arise under this sec- 
tion.” Acts 40 Cong., 2 Sess., ch. 296, § 11. 

Pursuant to this enactment, which, if it does not confer, 
recognizes a corporate capacity in the Indians asa collective 
body or tribe to pursue and recover their property by action 
in the federal courts, sanctions its institution and provides 
counsel to prosecute it, suits were instituted on their behalf, 
one in equity against W. H. Thomas, William Johnston 
and James W. Terrell, and the other, at law, against them 
and two other co-defendants, in the circuit court of the west- 
ern district of North Carolina, which were depending when 
the contracts were made with the plaintiff, Rollins, and to 
his services in conducting them, and the compensation pro- 
vided therefor, the before recited provisions apply. 

These cases and the controversies which gave rise to them 
were, by written consent of the parties, and the approval of 
the district judge presiding and holding the court, and that 
of the Commissioner of Indian Affairs, and the Secretary of 
the Interior, as well as the department of justice at Wash- 
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ington, referred to three referees or arbitrators, for a full ad- 
justment, “ whose award was to be final and a rule of court.” 

The referees with great and unwearied care and diligence 
entered upon and discharged their duties, and made their 
report, awarding the Indians a large extent of territory, and 
settling and determining the claims of the parties against 
each other, and the right and title of individual members 
of the Band to various tracts under previous contracts with 
agent. The award was made and became a decree of the 
court. 

Upon the determination of the suits, the plaintiff, Rollins, 
and his co-plaintiff, Otis F. Presbrey, to whom one moiety of 
the claim had been-assigned, made denfand for eompensa- 
tion according to the terms of the contract with the head- 
men and chiefs,in March, 1875, on the Interior Department 
accompanying the application with a detailed and verified 
statement thereof in writing, as directed by section 2104 of 
the Revised Statutes of the United States, and claiming to 
be due the sum of $42,236.77. The application was re- 
ferred to the board of Indian commissioners for examina- 
tion and report, and they made their report in September 
following, recommending the payment of $5,200 to the 
claimants in full of their demand. On the same day the 
Secretary approved the allowance, adding, “ without preju- 
dice te the parties to claim a balance to be still due to them.” 
This sum was paid to the plaintiffs. Subsequently a second 
application for an additional allowance was preferred be- 
fore the Commissioner and Secretary and denied by them, 
and thereupon this action was brought. 

In the exercise of the power conferred by the constitu- 
tion “to regulate commerce with foreign nations, among 
the several states and with the Indian tribes,” congress has 
by law prescribed in what form and with what solemnities 
contracts “ with any tribe of Indians or individual Indians, 
not citizens of the United States” must be made, in order 
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to their validity, Rev. St. U. S. § 2103, to the provisions of 
which these contracts seem to have been intended to con- 
form ; and the statute declares that “all contracts or agree- 
ments made in violation of this section shall be null and 
void, and all money or other thing of value, paid to any 
person, by any Indian or tribe, or any one else, for or on his 
or their behalf on account of such services in excess of the 
amount approved by the Commissioner and Secretary, for 
such services, may be recovered by suit in the name of the 
United States, in any court of the United States, regardless 
of the amount in controversy.” 

The next section (2104) forbids the payment to any agent 
or attorney by an officer of the United States, under any 
contract, other than the fees due for services rendered there- 
under, and proceeds to declare that the moneys due the 
tribe, Indian or Indians, as the case may be, shall be paid 
by the United States through its own officers or agent to the 
party or parties entitled thereto; and no money or thing 
shall be paid to any person for services under such contract or 
agreement until such person shall have first filed with the 
commissioner of Indian affairs, a sworn statement showing 
each particular act of service, under the contract, giving 
date and fact in detail, and the Secretary of the Interior and 
Commissioner of Indian Affairs shall determine therefrom, 
whether in their judgment such contract or agreement has 
been complied with; if so, the same may be paid; and if 
not it shall be paid in proportion to the services rendered 
under the contract. 

Section 2105 subjects the person receiving money in vio- 
lation of the provisions of the two preceding sections, and 
his aiders and abettors, besides the forfeiture, to punishment 
by imprisonment for not less than six months, and a fine 
not less than one thousand dollars. The remnant band of 
Cherokees remaining in the state, by distinct legislative 
action, have been placed upon the same footing with other 
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Indian tribes, under the protection and care of the govern- 
ment, and these statutory provisions apply with equal per- 
tinency and force to them as to that portion of the tribe who 
have emigrated, and been located in their western home. 

This seems to have been so understood by the plaintiffs, 
and is manifest not only in pursuing the prescribed formal- 
ities in the initiating the agreement, but in applying to the 
department for the allowance and payment of the remuner- 
ation it provides; and resort is had to the jurisdiction of the 
state court, only after efforts for an additional sum have 
proved unavailing and fruitless, there. 

It is obvious that the Indian tribes are in a state of pu- 
pilage to the general government, and the safe-guards of 
law are placed over them to secure them and their property 
from the artful practices of designing men, the dictate of an 
enlightened sense of national duty to the weak and defence- 
less of a race rapidly diminishing in numbers, and deemed 
incapable of self-protection. 

This policy finds expression in the legislation of congress 
in reference to the tribes and the superintending control as- 
sumed over them for their benefit. We do not undertake 
to say nor intimate the use’ of any improper influence in 
bringing about these contracts—-for there seems to have 
been none—nor to under-estimate the advantages derived 
by the Indians from the energetic and persistent efforts of 
their agent in the successful prosecution of the suits; but 
nevertheless, the compensation to be paid must pass under 
the revision of the national authorities, charged with this 
imposed duty, as it has passed, and the result is conclusive 
upon the court. 

The present action is in substance an indirect appeal from 
the twice rendered decision of the department, and aftera 
distinct and final denial of further compensation. 

In our opinion, as that was the only tribunal empowered 
to entertain the application for payment and determine the 
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amount to be paid, so its decision is exclusive of the inter- 
ference of a court of the state, and conclusive in effect. 

Indéed this is conceded in one of the contracts, which 
specifies a maximum of compensation—not in excess of 
twenty per centum—leaving the amount “ to be allowed by 
the Commissioner of Indian Affairs out of such amounts as 
he (the agent) may collect,” and applying the same rule and 
rate to the value of property acquired by the suits, arbitra- 
tion or compromise. The sum has been fixed by the Com- 
missioner, sanctioned by the head of the department and 
paid, and however inadequate it may appear to us, as a re- 
muneration, it is beyond the jurisdiction of the superior 
court to revise and modify, or to make addition in amount. 

Again, the allowance was intended to be, and so it is de- 
clared in the report of the board te the Secretary, in satis- 
faction of the whole claim, and it is not the less so, because 
the latter left the claimants free to assert, as they afterwards 
did unsuccessfully assert, a right to an additional allowance 
upon the same offices, and thus the adjudication became and 
was unconditional and final. 

Strongly corroborating these views is the provision in the 
enactment authoriziug the suits which imposes upon the 
District Attorney and Attorney-General the duty of bringing 
and prosecuting the proposed suits in their official capacity ; 
and as the necessity of employing further professional aid 
is left with the public authorities, so must be the duty im- 
posed of passing upon the extent and value of the services 
and their just measure of remuneration. 

Indeed it is a question not wholly free from doubt, whether, 
as the professional services of the District Attorney and At- 
torney-General are expressly given to the Indians in the 
authorized suits, any additional professional services under 
contract or otherwise, could under the law be recognized 
and allowed by the Commissioner out of the moneys due 
the Indians, But it is not our province to decide the point, 
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and it is referred to only to sustain our conclusion that to 
no other source can the plaintiff look for compensation. 

Some embarrassment would be met if there were jurisdic- 
tion in enforcing in one action two contracts so variant in 
the provision for compensation to the same attorney and 
agent, and for the same services in the one case, determinate, 
and in the other, dependent upon the action of another 
party, both of which contracts have been sanctioned accord- 
ing to the findings of the jury, by the Eastern Band, as a col- 
lective and tribal body. But the jurisdictional difficulty 
met in limine precludes any inquiry as to the effect of the 
contracts in this respect. 

Nor have we considered the defence under our own statute 
(Bat. Rev. ch. 50 §9) which avoids all contracts made since 
May 18th, 1838, for an amount equal to ten or more dollars, 
with any “Cherokee Indian or any person of Cherokee Indian 
blood within the second degree,” unless it be in writing and 
signed in the presence of two attesting witnesses. If this 
act be not obnoxious to the imputation of discriminating be- 
tween this and other classes of citizens, under the prohibi- 
tion of the recent changes in the constitution of the United 
States, it is inapplicable to the present case, if not for the 
reason that it deals with individual Indians rather than with 
the tribes, in their political and corporate relations, because 
of the superseding and annulling effect of the legislation of 
congress covering the same matter. 

It is quite obvious then that the general government hav- 
ing assumed the guardianship and oversight of the various 
Indian tribes, and prescribed rules and regulations for their 
guidance and protection, their contracts cannot be enforced 
against them in the state courts, without the consent of this 
parental authority, and redress must be sought for violated 
agreements in a different jurisdiction. 

The question of jurisdiction was reserved and the trial al- 
lowed to proceed before the jury, but whether reserved or 





OCTOBER TERM, 1882. 





Love's EXECUTORS v. HARBIN. 





not, if the defect or want of jurisdiction appears, even after 
verdict, the action should be dismissed, since the results of 
a trial coram non judice, are absolutely null. 

We therefore sustain the ruling of His Honor in dis- 
missing the action upon the facts found by the jury and 
contained in the statement accompanying the record, for 
the reasons we have already given, and in leaving the 
plaintiffs to seek elsewhere the relief, if any, to which they 
may be entitled. 

No error. Affirmed. 





*J.R. LOVE’S Exccutors v. J. W. HARBIN and others. 


Witness— Deed, its execution and probate. 


‘ 
. No consideration is necessary in a deed. (See Mosely v. Mosely, ante, 
69.) 
A witness is incompetent under section 343 of the Code to prove the 


declarations of one deceased in reference to the deed involved in an 
ejectment suit, a party to which having contracted to sell the land to 
the witness, 

3. A deed to which there is no subseribing witness may be admitted to 
probate and registration upon proof of the hand-writing of the maker, 
whether he be living or dead. 

. A certificate of the register of deeds, tothe effec tthat a copy of a 
deed with the order of probate and registration are of record in his 
office, is prima facie evidence of its execution and probate, subject to 
be rebutted where the fuctum of the instrument, or probate, is disputed. 

(Hogan v. Strayhorn, 65 N. C., 279; leey vy. Granberry, 66 N. C., 223; 
Black vy. Justice, 86 N. C., 504; Short v. Currie, 8 Jones, 42; Starke v. 
Etheridge, 71 N. C., 240; Carrier y. Hampton, 11 Ired , 307, cited and 
approved.) 


*Mr. Justice ASHE dil not concur with the majority of the court as to 
the principle announced in reference to consideration indeed. His dis- 
sent, as to that, should also have been noted in Mosely v. Mosely, ante, 69. 
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EsecTMEnT tried at Fall Term, 1882, of Haywoop Supe- 
rior Court, before Shepherd, J. 

In this action the plaintiffs seek to recover the possession 
of a tract of land, claiming title to the same under the last 
will of James R. Love, deceased. 

On the trial it was admitted by the defendants that said 
testator had once been seized of the land, and that the 
plaintiffs are entitled to the same under his will, unless the 
defendants could show that he had executed a deed in the 
year 1859, whereby he conveyed the same land to J. W. 
Harbin, the ancestor of the defendants, and which they set 
up in their answer as the source of their title, the only issue 
submitted being, “ Did plaintiffs’ testator execute the deed 
alleged in defendants’ answer ?” 

At a previous term, at the instance of the plaintiffs, the 
court had put a rule upon the defendants, to produce upon 
the trial the original of said deed, or account for its absence, 
and accordingly the defendants offered the affidavits of 
themselves and their attorneys to show that diligent search 
had been made for it amongst the papers of the testator, 
and in the register’s office of the county, and nowhere could 
it be found; and thereupon the court held that the defend- 
ants had sufficiently accounted for the absence of the original. 

The defendants then offered in evidence a certified copy 
of the deed from the register of the county, to which the 
plaintiffs objected, first, because it appeared from the paper 
itself that it was no deed, as there was no consideration ex- 
pressed in it; secondly, the probate was not such as to 
justify the registration of the original deed, as there was no 
subscribing witnesses to the instrument, and it was admit- 
ted to probate upon proof merely of the hand-writing of the 
maker; and thirdly, because the probate, even if sufficient 
to authorize the original to be registered, was not sufficient 
to authorize the introduction of the copy as evidence, but 
that it was incumbent on the defendants, since the execu- 
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tion of the deed was denied, to prove it as at common law, 
notwithstanding it had been registered. 

These objections were all overruled by the court, and the 
defendants excepted. 

The defendants then read in evidence the copy of the 
deed as certified by the register of deeds for the county, 
and closed their case, and thereupon the plaintiffs requested 
the court to adjudge as a matter of law that the execution 
of the deed had not been sufficiently proved, and that the 
plaintiffs were entitled to a verdict upon the issue submit- 
ted, which was declined by the court, and the plaintiffs ex- 
cepted. 

Much testimony was then introduced bearing upon the 
question of the genuin.ness of the deed, and amongst other 
witnesses the plaintiffs introduced one Robertson, and offered 
to prove by him certain declarations of J. W. Harbin, the 
ancestor of the defendants and the person to whom it was 
alleged the deed in question had been made, in reference 
to the same. But it being admitted that the said Harbin 
was dead, and that the witness had contracted to purchase 
the land in dispute from the plaintiffs and taken a bond for 
title from them, his competency was cbjected to by the de- 
fendants and their objection was sustained, and the plaintiffs 
excepted. 

The plaintiffs then asked for some special instructions to 
the jury, but as they were in substance a repetition of their 
objections to the probate of the deed, it is needless to set 
them out. 

The court charged the jury that the affirmative of the 
issue was upon the defendants, and it devolved upon them 
to establish it by a preponderance of testimony; that the 
certified copy of the deed was prima facie evidence of its 
execution, but if the testimony offered to impeach it was 
such as to leave their minds in doubt upon the point as to 
its execution, then they should find for the plaintiffs. ‘The 
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jury were also instructed that the deed needed no considera- 
tion tosuppert it, as the seal itself imported a consideration. 

After verdict and judgment for the defendants, the plain- 
tiffs appealed. 


Mr. James H. Merrimon, for plaintiffs. 
Mr. George A. Shuford, for defendants. 


Rurrin, J. Whatever may once have been our opinions 
upon the subject, it is now the settled rule in this state, that 
by reason of the efficacy which the statute gives to the 
fact of their registration, all deeds are put upon the footing 
of feoffments which take effect by livery of seizen, and need 
no consideration, as between the parties, to support them. 
Hogan v. Strayhorn, 65 N. C., 279; Ivey v. Granberry, 66 N. 
C., 223; Mosely v. Mosely, ante, 69. 

It. is difficult to couceive of one whose equitable interest 
as a purchaser from the plaintifis of record, with a-bond for 
title of the very lands in dispute, could be more directly 


and positively affected by the result of the action, than that 


of the proposed witness Kobertson. He falls both within 
the letter and the spirit of the statute (C. C. P., § 343) and 
was properly excluded as a witness in regard to a commu- 
nication with the deceased ancestor of the defendants. 

The objections which the plaintiffs make to the admission 
of the copy of the deed as certified by the register, as we 
understand them, are threé in number: 

1. That the Jaw makes no provision for the probate and 
registration of a deed upon proof of the hand-writing of the 
maker only, there being no subscribing witness to the in- 
strument. 

2. That there was no proof aliunde the certificate of the 
register, that the original deed in this case had ever been 
proved before any tribunal, competent to take the probate 
thereof and order its registration. 
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3. That where the execution of a deed is denied and 
notice given to produce the original, then under no cir- 
cumstances (however the absence of the original may be 
accounted for) can the copy from the registry be used as 
evidence, but the deed must be proved de novo, at the trial, 
by evidence competent to show its execution. 

Their first exception is fully answered by the decision in 
Slack v. Justice, 86 N. C., 504, where it was held that a deed 
to which there was no subscribing witness might be ad- 
mitted to probate and registration, upon proof of the 
maker’s hand-writing only; and this, without reference to 
the fact whether he be living or dead. And attention was 
called to the change in the statute since the decision in 
Carrier v. Hampton, 11 Ired., 307, upon which the plaintiffs 
rely. 

In considering the second objection, it must be observed 
that the statute no where makes it the duty of the officer, 
who adinits a deed for probate, whether he be a clerk or 
judge, to make and record a formal adjudication of its pro- 
bate ; and in the case of the judge it would be manifestly 
impossible for him to do so, except upon the instrument 
itself. Nor is there any provision which requires the regis- 
ter to spread upon his books the certificate of such adjudi- 
cation, in case the same be made. Still, the uniform habit 
has been for every officer, before whom a deed is proved, to 
endorse upon it his adjudication of probate and order for 
registration, and for the register to spread upon his minutes 
both the deed and the certificate of probate; and whenever 
needed in evidence, a copy of the deed and of such certifi- 
cate certified by the register is all that has ever been re- 
quired. As said in Starke v. Etheridge, 71 N. C., 240, it would 
shake too many titles to allow such an objection to prevail 
at this day. In our case we have a copy of the deed, and 
of the certificate of the judge of probate, before whom it 
was proved, setting forth his adjudication of the probate 
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and order for registration and the evidence upon which it 
was allowed, together with a certificate from the register, 
that they all appear of record in his office, and this taken 
in connection with the maxim omnia praesumuntur rite acta, 
we must hold to be sutticient prima facie evidence of the 
probate. 

The third objection seems too to be entirely met by the 
decision in Short v. Currie, 8 Jones, 42. That wasasuit upon 
a clerk’s bond, the defence being non est factum. On the 
trial the plaintiff produced the original and undertook to 
prove its execution by the examination of witnesses, but 
failed to do so successfully. He then offered in evidence a 
registered copy of the bond, but upon objection it was 
excluded by the court, and thereupon he submitted to 
a non-suit and appealed. This court, taking notice of the 
fact that such bonds were required to be registered like 
deeds, reversed the decision of the superior court, upon the 
ground that the statute made the registry or duly certified 
copy of the record of a deed, or other instrument required 
to be registered, sufficient evidence of the execution of the 
instrument; and this, even, in the trial of the general is- 
sue, directly involving the question of its execution, and 
after the party had failed to make direct proof thereof. 

A main purpose intended to be accomplished by registra- 
tion is the perpetuation of the instrument, and ’of the me- 
morial of its probate and order of registration, and it will not 
do to hold that this intention of the statute may in every 
case be defeated by a notice to produce the original. Under 
the operation of such arule, it would be next to impossible 
to establish any title depending upon very ancient deeds, as 
they are rarely preserved so as to pass with the land; and 
this, partly because it is universally understood that when 
once registered, the proofs of their execution and probate are 
perpetuated. 

It is not intended to say that the fact of registration is 
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conclusive as to either the execution or probate of the deed, 
but only prima facie evidence, and as the factum of the in- 
strument may be disputed after its registration, so may the 
fact that it was ever admitted to probate, or that it was 
proved by a competent- witness, as was,done in Carrier v. 


Hampton, supra. 
No error. Affirmed. 








WHITEHEAD & STOKES v. WILMINGTON & WELDON RAIL- 
ROAD COMPANY. 


Common Carriers— Railways, liability of—Bill of Lading. 


1. The rigid rule of the common law in reference to the liability of com- 
mon carriers, should not be applied to a case involving the violation 
of a penal statute. 


2. In an action by the plaintiff against a railway company for the pen- 
alty for delay in shipment of cotton, under the act of 1874-°75, ch. 240, 
§ 2, caused by increase of freight ; by the refural of a connecting road 
of the same through line to transfer defendant's flat-cars over its road 
loaded with cotton; by the detention of defendant’s box cars at ter- 
minus of said connecting road; and by its inability to procure other 
cars in time to ship plaintiff ’s cotton ; and not by its competition with 
other lines for through freight—the defendant not being responsible 
for the causes of delay; It was held: 

(1) To relieve from the penalty, the burden is upon the defendant to 
show that the shipment was ‘* otherwise agreed ’’ upon between the 
parties. 

(2) And the through billof lading (advantageous to both) received by 
the plaintiff, without objection, that the cotton was to be shipped ** at 
company’s convenience,” is evidence of plaintiff’s assent to the re- 
striction of defendant’s common law liability, equivalent to an express 
agreement, and affects plaintiff with legal notice of its terms. 


(3) Ordinarily, a stipulation to ship “‘ at company’s convenience ”’ is 
too indefinite, and therefore unreasonable ; but under the circumstan- 
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stances in this case, the defendant is entitled to set up the agreement 
as a defence to the action for the penalty. 

(4) Common carriers exercise a quasi pulic office, and are subject to 
legislative control. 


Smiru, C. J. Concurring. 
RuFFIN, J. Dissenting. 


(Branch vy. R. R. Co., 77 N. C., 347; Keeter v. R. R. Co., 86 N. C., 346; 


Capehart y. R. R. Co., 81 N. C., 438, cited and approved.) 


Civit Action begun before a justice of the peace and 
tried on appeal at Spring Term, 1882, of EpGecomse Supe- 
rior Court, before Bennett, J. 

This action was brought to recover the penalty under the 
act of 1874-’75, ch. 240, §2, for failing to ship the cotton of 
the plaintiffs for more than five days after its delivery to de- 
fendant company. 

The act is as follows: It shall be unlawful for any rail- 
road company operating in this state to allow any freight it 
may receive for shipment, to remain unshipped for more 
than five days, unless otherwise agreed between the com- 
pany and the shipper; and any such company violating 
this section shall forfeit and pay the sum of twenty-five dol- 
lars for each day said freight remains unshipped, to any 
person suing for the same. 

A jury trial was waived, and the facts were found by the 
court as follows: 

1. Plaintiffs delivered to defendant’s agent at Battleboro 
station on the 2nd of November, 1881, four bales of cotton 
consigned to Tredwell & Co., at Norfolk, Virginia, and the 
defendant allowed the same to remain unshipped for six 
days in excess of five full days of demurrage. 

2. A bill of lading, of which the following is a copy, was 
executed on the day the cotton was delivered : 
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Battiesoro Station, Nov. 24,1881. 


Received of Whitebead & Stokes for transportation, at 
company’s convenience, with liberty to compress while in 
transit, as per marks and directions as herein given, subject 
to the conditions stated upon the back of this receipt, and 
to which, by the acceptance thereof, the shipper assents, the 
following described bales of cotton. (The marks indicated 
the consignors, number and weight of the bales of cotton, 
and name and place of consignee, and the receipt was signed 
by the company’s agent.) 


3. The said bill of lading was on the same, or the next 
day, put into the hands of W. D. Stokes, one of the firm of 
Whitehead & Stokes—both members of the firm being ed- 
ucated men, able to read and write. 

4. The cotton was not shipped until the 14th of Novem- 


ber, 1881. 

5. The said firm did not know the contents of the bill of 
lading, and never read it, until after suit brought, nor did 
the said agent of the defendant. 

6. The road of defendant company is a connecting link 
in the Atlantic Coast Line, and the defendant’s rolling stock 
was sufficient to transfer all the freight which came to it, 
either as through or local freight, with prompt dispatcb. 

7. Early in September, 1881, the Seaboard & Roanoke 
railroad company, one of the links of the Atlantic Coast 
Line, notified the defendant that it would not transfer over 
its road flat-cars, belonging to defendant company, loaded 
with bales of cotton. 

8. During the months of October, November and Decem- 
ber, 1881, there was an increase of 4836 bales of cotton car- 
ried by defendant over its road, as compared with the same 
months of the year before. 

9. Of such increase 734 bales were at Battleboro and 

17 
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Whitaker's stations, and 1149 bales were at points south of 
those places. 

10. The defendant owns 120 flat-cars, each of capacity to 
carry forty bales of cotton, and they could not have been 
replaced with box-cars between September and November, 
1881. 

11. Defendant shipped no cotton beyond its immediate 
line on flat-cars, after the notice from the Seaboard road, but 
did ship some flat-loads of cotton received by it from the 
North Carolina road. 

12. Shipments of cotton over defendant’s road were 
greater in November and December, each, than in October, 
1881. 

13. The cotton for which the bill of lading was given was 
through freight, the plaintiffs applying for and receiving 
the same, to a point without the state and beyond the ter- 
minus of defendant’s road, and a through bill of lading was 
advantageous to plaintiffs by giving them lower rates, and 
also to defendant by obviating the necessity of breaking 
bulk at Weldon (the northern terminus of defendant’s road.) 
Through bills of lading have been in use by defendant for 
ten years. 

14. There was an increase in the tonnage carried over de- 
fendant’s road during October, November and December, 
1881, of 11,054,437 pounds. 

15. The cotton of plaintiffs received by defendant was car- 
ried through to Portsmouth, Virginia, in cars belonging to 
defendant. 

16. The refusal of the Seaboard road to carry flat-cars of 
defendant loaded with cotton, over its road, and the in- 
creased tonnage of defendant’s freight and detention of de- 
fendant’s cars at Portsmouth, were causes of delay inp 
carrying through freight. 

17. Plaintiffs knew that the cotton was not shipped within 
five days after delivery, and yet made no objection before 
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the 14th of November, 1881, to the bill of lading; but did 
not know at the time, that is, during the delay in shipment, 
the contents of the bill of lading. 

18. Defendant has used flat-cars for ten yearsin shipping 
cotton. 

19. The delay in the shipment was not caused by compe- 
tition for through freight. 

20. Defendant employed the services of a car-tracer, and 
used the telegraph wire almost daily to get its cars returned 
promptly from Portsmouth ; and if its cars had been used 
to carry freight to Portsmouth, all freight could have been 
moved without delay. 

21. The form of said bill of lading was first used by de- 
fendant after the ratification of the said act of 1874-’75. 

22. The defendant, in fact, ran over its road two kinds of 
freight trains, a “ through ” and “ local,” and the same num- 
ber of each, daily; the through freight train took no freight ° 
along the line of road between Wilmington and Weldon, 
except at Goldsboro, (where now and then it took on cars). 
These freight trains were made up of cars belonging to the 
Seaboard road, as well as those of the defendant. 

Upon these facts the judge held that the defendant was 
liable to the penalty of twenty-five dollars per day, for six 
days. Judgment was accordingly rendered in favor of the 
plaintiffs, and the defendant appealed. 

The defendant excepted to the conclusions of law as an- 

.nounced by His Honor, because, 

1. Under the facts found the defendant is exonerated from 
the penalty, and the judgment is erroneous. 

2. By applying for a bill of lading to have freight ship- 
ped beyond the state and defendant’s terminus, and receiv- 
ing the same, the plaintiffs thereby waived the penalty. 

3. The plaintiffs, having received the bill of lading and 
having made no objection thereto, are bound by its terms. 

4, The act cannot be construed to embrace freight agreed 
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to be shipped as through freight by defendant, and beyond 
its line and out of the state. 

5. The act is unconstitutional, in that; first, it is in con- 
travention of defendant’s charter, and secondly, it affects 
inter-state commerce. 


Messrs. Bunn & Batile, for plaintiffs. 
Mr. John L. Bridgera, Jr., for defendant. 


Asue, J. We cannot concur in the conclusion of law to 
which the court came, upon the facts found. 

The action is brought upon a penal statute, which is 
always to be construed strictly in favor of those who are 
charged with violating its provisions. The rigid rules 
therefore, of the common law with reference to the liability 
of common carriers, should not be applied to a case involv- 
- ing the violation of a penal statute. 

In Branch v. R. R. Co., 77 N. C., 347, which like this was 
an action to recover the penalty given by the act of 1874-75, 
it was very clearly intimated, that the excuse of inability to 
provide cars sufficient to transport the freight delivered to 
the company, in consequence of the accumulation of freight, 
would have availed the defendant as a defence to the action, 
if it had not caused the accumulation by a competition with 
other roads for through freight. 

In Keeter v. R. R. Co., 86 N. C., 346, which has been re- 
ferred to as authority for the position that no excuse is. 
admissible to exempt a railroad company from the penalty, 
when it violated the letter of the statute, it may be 
well to observe that this court did not enter fully into the 
discussion of that question ; for it was not necessary to do 
so, as the case turned upon the point, that the delay with 
which the defendant was charged, had not continued be- 
yond five full running days. Branch’s case was cited as 
authority for that position, and the case went off upon that 
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point. The other point, as to the excuse, did not engage the 
special attention of the court, as its consideration was not 
necessary to the decision of the case; and the court could 
not have intended to hold that there could be no excuse, 
when it was citing Branch’s case with approval, in which it 
is conceded that excuses may be admitted. 

The question then is, has the defendant incurred the pen- 
alty, or are the excuses given by it sufficient to exonerate 
it from liability ? 

The statement of the case discloses the following facts : 

That there was a considerable accumulation of freight 
along the line of defendant’s road during the months of 
October and November, caused by an increase in the crop, 
but not by any competition of the defendant for through 
freight. 

That it had been shipping cotton on flat-cars over the 
Seaboard road for ten years previous to October, 1881, and 
had 120 cars, each with capacity to carry forty bales of cot- 
ton, which were sufficient to transport all the freight that 
came to it, either as through or local freight, with prompt- 
ness and dispatch. But sometime in September, 1881, the 
Seaboard road notified the defendant that it would not 
transfer over its road flat-cars, belongirg to the defendant, 
loaded with bales of cotton; and after that, box-cars in 
place of these excluded cars, could not have been procured 
before the 2d day of November, when the cotton was de- 
livered by the plaintiffs for shipment. After the exclu- 
sion of its flat-cars from the Seaboard road, the defendant 
was put under the necessity of running through to Ports- 
mouth its box-cars to carry freight through, and but for 
that, could have transported all the freight delivered. 

That the delay in shipping the plaintiffs’ cotton was 
caused by the increase in freight, the refusal of the Seaboard 
road to admit the defendant’s flat-cars on it, loaded with 
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cotton, the detention of its box-cars at Portsmouth, and its 
inability to procure other cars in time for this shipment. 

And for these causes of delay, it does not appear that the 
defendant was in any way responsible. It could not have 
prevented the increase in freight, nor the unexpected ac- 
tion of the Seaboard road in ‘reference to its flat-cars, and it 
seems, it did all in its power to prevent the detention of 
its cars at Portsmouth. It employed the services of a “car- 
tracer,” and used the wires almost daily to get its cars 
returned from Portsmouth. 

It is true, if the defendant’s box-cars had not been used 
to carry the freight through to Portsmouth, the plaintiffs’ 
cotton and all other freight could have been moved without 
delay. But a through bill of lading is advantageous to 
both parties—to the defendant, by saving it the trouble and 
expense of breaking bulk at Weldon, and to the plaintiffs, 
by giving them lower rates of transportation, and this is 
probably the reason they applied for and received a bill of 
lading for through freight to Norfolk ; and after doing so, 
it will not do for them to say, if their cotton had been 
shipped only to Weldon and the defendant’s box-cars had 
not been used to carry cotton to Portsmouth, the delay 
would not have occurred. 

The delay in making the shipment then, it seems, has 
not been caused by any act of negligence or default on the 
part of the defendant, but resulted from the concurrence of 
circumstances entirely beyond its control. And if a com- 
mon carrier can be exonerated in any case from the penalty 
given by the statute, we think this is one of the cases where 
it should be excused. When the facts as found in this case 
show that, by force of circumstances for which it was in no 
way responsible, it-was disabled from performing the duty 
imposed by the statute; it would be unjust to punish it for 
failing to comply with its requirements. 

Every common carrier who receives goods for transporta- 
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tion is bound to ship them within a reasonable time, and 
when the common law imposed that duty, and the leg- 
islature defines what is reasonable time, and subjects to 
a penalty the failure to comply with its requirementsy 
unless otherwise agreed between the railroad and the shipper, 
the burden is on the railroad company to show the agree- 
ment relied upon in its exoneration. The defendant here 
says there was such an agreement between the railroad and 
the plaintiffs, and points to the restriction in the bill of 
lading given the plaintiffs, which is, that the cotton of plain- 
tiffs is received for transportation at company’s convenience. 

That a railroad may restrict its common law liability, ex- 
cept for its own or its servants’ negligence, is now generally 
admitted to be law. Redf. on Railways, 99, and the au- 
thorities there referred to; Capehart v. R. R. Co., 81 N.C., 
438, and cases there cited. 

But to avail the defendant, the restriction must be brought 
to the knowledge of the shipper; and it is held that a re- 
striction in a bill of lading given to the shipper at the time 
of the delivery of the goods, and received by him without 
remonstrance or objection, is evidence of an assent to the 
restriction, and is equivalent to an expressagreement. Bur- 
gess v. Townsend, 37 Ala., 247; Belger v. Ginsmore, 54 N. Y., 
166. 

The plaintiffs however say they did not read the terms of 
the shipment until a few days before the action was com- 
menced, but they could read, and the condition is in full 
print upon the face of the bill of lading, and it was their 
own fault they did not read it. We think it affected them 
with legal notice. McMillan v. R. R. Co., 16 Mich., 79. 

There was here then an agreement between the plaintiffs 
and the defendant company to ship the plaintiffs’ cotton at 
its convenience, and the question resolves itself into the in- 
quiry whether the restriction oragreement was reasonable. 

Except under circumstances like those disclosed in the 
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case, we should unl: sitatingly hold that it was not a reason- 
able restriction upon defendant’s liability. When it is its 
duty to ship in a reasonable time, and the law limits the 
-time to five days, a stipulation to ship at convenience is too in- 
definite, and therefore unreasonable. But under the extra- 
ordinary combination of adverse circumstances developed 
in this case, over which the defendant had no control, nor 
power, nor means to prevent or foresee, we must conclude 
that the condition was not so unreasonable as to prevent the 
defendant from setting it up as a defense, in an action for 
the penalty prescribed by the statute. 

The view we have taken thus far, disposes of the first 
four points of law raised by the defendant in the court 
below. 

But the defendant also insisted that the act of 1874- 75 j is 
in violation of the constitution, and in contravention of its 
charter. Both of these questions are definitely settled ad- 
versely to the defendant’s position, by the decision in 
Branch’s case, supra. 

The defendant further contended that said act affected 
inter-state commerce, and was therefore void. But this 
question has been as satisfactorily settled as those just men- 
tioned. The supreme court of the United States has re- 
cently decided that railroads as common carriers exercise @ 
sort of public office, and have duties to perform in which 
the public is interested; and that being so, they are subject 
to such regulations as may be established by the proper au- 
thorities for the common good. And where a railroad is 
situated within the limits of a single state, its business is 
carried on there; and its regulation being a matter of do- 
mestic concern, if it is employed in state as well as inter- 
state commerce, unless congress acts, the state must be per- 
mitted to adopt such rules and regulations as may be neces- 
sary for the promotion of the general welfare of the people 
within its territory, though in doing so, it may indirectly 
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operate upon commerce outside its immediate jurisdiction, 
Munn v. Illinois, 4 Otto (U.S. Rep.) 113; Chicago, &c., v. Jowa, 
Ib., 155.5 

In view of the special circumstances of this case, our con- 
clusion is that the defendant is exonerated from liability to 
the penalty, and that there is error in the judgment of the 
superior court, which is therefore reversed, and judgment 
must be entered here for the defendant. 


Smitn, C. J., Concurring. I concur in the conclusion 
reached by my brother Asus, that upon the facts found by 
His Honor the defendant company has not incurred the 
penalty imposed by the act of 1874-’75, for delay in trans- 
porting the plaintiffs’ goods. It is given to any person su- 
ing for the same, whenever any railroad company operating 
in the state shall allow any freight it may receive for ship- 
ment to remain unshipped for more than five days, unless 
otherwise agreed between the railroad company and the 
shipper—contemplating a voluntary and unreasonable de- 
lay in forwarding. 

When the construction of the act came before the court 
in Branch v. R. R. Co., 77 N. C., 347, in answer to the argu- 
ment that it was in violation of chartered rights, RopMAn, 
J., delivering the opinion, declared that “the act does not 
supersede or alter the duty or liability of the company at 
common law; the penalty in the case provided for is super- 
added; the act merely enforces an omitted duty.” 

It therefore becomes a question, whether, if the owner 
sued to recover damages for the delay, the matters in ex- 
planation and excuse would be a defence to the action, and 
exonerate the company from the imputed negligence on 
which its liability depends. The delay is accounted for by 
the defendant on the ground that early in September the 
Seaboard and Roanoke railroad company, one of the con- 
necting lines over which the cotton’ was to pass in reaching 
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the place of destination, refused to carry cotton longer over 
its road in flat or open cars, rendering useless to the defend- 
ant for that purpose 120 cars of that class, before in use as 
part of its rolling stock, and its inability to procure box or 
close cars to take their place after such notice and before 
November, on the second day of which the cotton was placed 
in the defendant’s warehouse; and further, because of the 
large accumulation of freight in excess of that received the 
previous year, during the same interval, heavily taxing the 
resources of the company and its means of transportation. 

It is found by His Honor in general terins that these, and 
the detention of the defendant’s cars at Portsmouth, the 
northern terminus of the through route, notwithstanding 
the diligent efforts of the defendant by the constant use of 
the wires to procure their prompt return, were causes of 
delay in carrying through freight. 

Under these circumstances can it be said that the defend- 
ant did “allow,” in the sense of the statute, that unreason- 
able delay in forwarding the goods, which subjects to the 
condemnation and severe inflictions, irrespective of actual 
damage, imposed therefor? The enforcement of such a 
construction would be harsh to those public carriers that 
are made to suffer by it, and would not subserve any good 
purpose to those for whose benefit it was made. There is 
no discrimination made between through and local freight, 
since trains of each kind ran each way daily over the road, 
furnishing equal facilities for the moving of both. 

In construing a statute of New York, which requires its 
railroad corporations to have fixed times for running their 
passenger and freight trains, and that they shall “furnish 
sufficient accommodation for the transportation of all such 
passengers and property as shall withir a reaonable time 
previous thereto be offered for transportation at the place of 
starting and the junctions of other railroads, and at usual 
stopping places established for receiving and discharging 
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way passengers and freight,” &c.,in an action brought to 
recover damages for delay, the court of appeals of that state 
use this language: “ What is a reasonable period must de- 
pend upon the actual circumstances existing at the time the 
property is offered for transportation.” 

Referring to the Ending of the referree, Dento, J., states 
them summarily thus: The defendants were without fault 
in respect to the state of their roads; they had provided 
sufficient cars and engines, and sent forward as many freight 
trains as safety would perinit; but owing to an unusual de- 
mand for transportation at that time, the plaintiff’s property 
could not be sent forward faster than it was sent. If under 
such circumstances a railroad company would be liable on 
account of a tardy delivery, the business would be quite too 
hazard ous to be followed by business men. * * *. If, 
when a particular parcel is offered, the next train is filled 
up, the goods must wait for the succeeding train; or if, on 
account of an unusual accumulation, the means of trans- 
portation for several successive trains, or for several days, 
are anticipated, the property must remain until its time 
shall arrive, subject to the qualification that the company must 
not be in fault in providing sufficient accommodation for the gen- 
eral traffic of the road under ordinary circumstances. Webert v. 
N. Y.& E. R. Co., 2 Kernan, 245. 

The principle extracted from this case is thus declared 
by an eminent author: “If the carrier, being a railway 
company, make no special coutract to deliver in any par- 
ticular time, and a delay happen in the transportation in 
consequence of an unusual press of business, the company 
having a reasonable equipment for all ordinary purposes, 
and the goods being carried with as much expedition as is 
practicable under the circumstances, they are not liable for 
damages.” 2 Redf. on Railways, § 173 (2). 

This seems to be a just view of the carrier’s liability at 
common law; and the statute, as this court declare in the 
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case cited, does not enlarge or extend the obligation, but 
merely provides an additional method of enforcing it. 

In ascertaining the legislative will, as conveyed in enact- 
ments, it is the duty of the court to put a fair and reason- 
able interpretation upon the language used to express it, so 
as to subserve the ends to be attained without injustice to 
those of its citizens upon whom its provisions operate. 
And in my opinion the delay was not allowed, that is, the 
transportation not unreasonably and negligently deferred, 
so as to expose the defendant to the punitive inflictions of 
the statute. 

I therefore express my concurrence in the opinion deliv- 
ered as that of the court. 


RuF Fin, J., Dissenting. Iam always distrustful of myself 
when differing in opinion with my associates, and nothing 


induces me to do so now, but a conviction, so strong, that I 
cannot get rid of it, and yet one which I most respectfully 
give utterance to, that the conclusion reached by them in 
this case is not a correct one in principle nor supported by 
authority. 

In the first place, 1 cannot agree that the statute under 
which the plaintiffs proceed, and to which reference is had 
in the opinion of the court, should be strictly construed be- 
cause of its nature. It imposes no new duty upon the de- 
fendant, nor adds to or alters the obligations which it has 
voluntarily assumed. Like every other common carrier, 
the defendant owes the duty, by virtue of the common law 
alone, of providing adequate facilities for the transportation 
of goods received by it for that purpose, and of transporting 
them within a reasonable time. And the statute, so far 
from being in -derogation of common right, is intended 
simply to enforce an admitted duty, and to declare a reason- 
able time within which it must be performed. Its purpose 
is to promote the public convenience, and therefore its in- 
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terpretation should be, neither liberal nor rigid, but just, 
and such as will give effect to the salutary intention of the 
legislature; and nothing short of that diligence, which 
would acquit the defendant of its common law duty and 
liability, should be allowed to exonerate it from the penalty 
prescribed by the statute. 

In the next place, the fact, as established by His Honor, 
that so soon as the statute was enacted the defendant adopted 
for use the form of the bill of lading, given to the plaintiffs, 
promising to transport at the convenience of the company, goes 
very far towards proving that its conduct in the matter has 
not, at all times, been controlled by the pressure of necessity, 
so much as by a purpose to evade the law, and at the same 
time avoid the consequences of so doing. It is difficult 
under such circumstances to listen with entire confidence to 
the tale of an overruling necessity, which the defendant 
puts up in the case. 

The statute, however, provides that the parties may by 
special agreement regulate the time of shipment, and the 
defendant insists that it has done so in this case, and that 
by such agreement it was allowed to transport at the conven- 
ience of the company. But, as I understand the opinion of 
my brethren, they hold that such astipulation as this is too 
unreasonable and uncertain to have the effect of taking the 
case from within the statute, (and in this conclusion I most 
heartily concur) and the exoneration of the defendant is 
inade to depend solely upon the circumstances of uncon- 
trollable necessity, in which it unexpectedly found itself 
placed. 

What those circumstances are, thus relied upon by the de- 
fendant, is clearly established by the findings of the judge 
in the court below, and (discarding all immaterial matters) 
may be stated to be: 

1. The increase in the defendant’s freight and tonnage 
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in the fall of 1881, resulting from the increased crop of cot- 
ton made that year. 

2. The detention at Portsmouth of such of defendant’s 
cars as had been sent forward to that place. 

3. The refusal of the Seaboard and Roanoke railroad 
company to transfer its flat-cars if loaded with cotton. 

And the only remaining question is as to their sufficiency 
for the purposes for which they are invoked. 

As to the first—The increase in freight and tonnage: It 
has been solemnly adjudged by this court in Branch v. R. 
R. Co., 77 N. C., 347, to be insufficient to excuse the negli- 
gence of 4 carrier, such as the defendant is, for that, it is the 
duty of every carrier who invites custom, and especially one 
having a monopoly of carriage, to foresee with approximate 
accuracy any increase of local freight that may be likely to 
occur, and to provide for it, in anticipation, the requisite 
power and vehicles of transportation. 

Second—The dete:tion of the defendant’s ears at Norfolk, 
surely, is entitied to no more weight than the other excuse. 
It could have proceeded only from one of two causes—either 
the defendant or iis co operating roads must have failed to 
provide sufficient. car-force for the work to be done upon the 
whole line, or else some one of the other roads has been pos- 
itively negligent in returning the defendant’s cars when not 
needed. And if from the latter cause, then, the defendant 
has its redress upon that negligent company for any dam- 
ages it may have to pay the plaintiffs. 

Third—The refusal of the connecting road to transfer the 
defendant’s flat-cars seems to fall directly within the princi- 
ple decided in Condict v. R. R. Co.,54 N. Y.,500. There, the 
defendant being a railroad carrier had an arrangement with 
other roads as fo freight and the division thereof, which 
however proving unsatisfactory, those roads, about two 
weeks before the plaintiff's goods were delivered for trans- 
portation, refused to take any more goods from the defend- 
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ant witbout an increase in charges, which defendant refused 
to pay, and hence the plaintifi’s goods were delayed ; it was 
held that the defendant should not, with a knowledge of all 
the facts, have contracted for the delivery of the goods within 
a reasonable time, at least, without giving the owner notice 
of the difficulties in the way. And just so it is with this 
defendant. 

With a full knowledge of its lack of proper facilities for 
shipping cotton, and having had timely notice given it of 
the purpose of the connecting road not to receive it when 
loaded upon flat-cars, it contracted, without a word of warn- 
ing to the plaintiffs, for the delivery of their cotton at Nor- 
folk with reasonable dispatch ; and it is now too late for it 
to claim exemption from a delay caused by the refusal of the 
other road. 

Again, upon what was that refusal to transfer flat-cars 
based? Manifestly upon the well known insecurity which 
attends that mode of moving cotton. And should the de- 
fendant, who owes the duty of providing safe as well as 
prompt transportation, be permitted to excuse its negligence 
upon a plea that for ten years it had resorted to that reck- 
less mode of shipment? This, to my mind, is to allow the 
defendant to take advantage of its own wrong, and to estab- 
lish for itself an immunity by its own persistent violation 
of duty. 

Another fact found by the judge, and I think conclusive 
upon the point of defendant’s liability, is, that during the 
whole of the eleven days in which the plaintiffs’ cotton was 
delayed, the defendant had, in addition to its “ local freight 
train,” a regular “through freight train,” composed of its 
own cars and those belonging to the Seaboard road, which 
passed daily by its depot where the cotton was stored ; but, 
that upon this latter train, it permitted no goods to be 
shipped at any point north of Wilmington, with the single 
exception of Goldsboro. 
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Now according to the decision in Branch’s case, supra, it is 


at this point that the defendant was most at fault, and ut- 
terly without any justification. It is there said, that the 
chief object sought to be attained by the statute is the pro- 
tection of local shippers, for whose benefit and by whose money 
the road was principally built, and to prevent their being 
sacrificed because of the complete monopoly whieh the com- 
pany enjoys, as against them, in the effort to secure freight 
from Wilmington and points further south. It is expressly 
declared, also, that while it is the duty of railroad carriers 
to provide for all freight offered, through as well as local, 
still, if fur any unexpected reasons they cannot accommo- 
date all, their first and highest duty is to their local custom- 
ers, whose wants they are bound to foreknow and provide 
for; that to these they owe an absolute duty, while to the 
others, but a reasonable one. 

As I view it, this court has never rendered a-decision 
more important in its consequences, and so nearly affecting 
the every day interests and welfare of the people of the state, 
as this one in Branch v. R. R. Co., supra. It was delivered 
after much consideration, as is shown by the learning and 
sound reasoning it displays; and believing it to be sup- 
ported by the highest considerations of public utility, I con- 
fess, it is with the deepest concern that I see its principles 
departed from, as seems to me to have been done in the de- 
cision of this case. 

Per CURIAM. Reversed. 
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B. M. CARPENTER, and others. v. H. B. HUFFSTELLER, Adm’r, 
and others. 


Amendment of Pleadings—Evidence—Fraud—Impeaching 
Decree. 


1. No amendment of pleadings is permitted, where the proof eatablishes 
a case different from the one alleged in the complaint. 


2. In an action to impeach the sale of land by an administrator upon the 
ground of fraud, and an issue submitted as to defendants conspiring 
to destroy competition among bidders, it was held, that the plaintiff 
could not be allowed to offer in evidence the record of a homestead 
allotment and a deed from the administrator to show that the land was 
sold subject to the same, or to show irregularity in the proceedings to 
obtain license to sell, or the value of the land sold—the proof forming 
no part of the alleged fraudulent conduct of the defendants, 


Civit Action tried at Fall Term, 1881, of Gaston Supe- 
rior Court, before Avery, J. 

This action is brought to impeach a sale of lands made 
by the defendant Hoffsteller, as administrator of J. M. 
Roberts, deceased, to his widow, and to have the order of 
the probate court confirming the same set aside upon the 
ground of fraud. 

After setting out the death of said intestate in 1865, and 
the appointment of the defendant as administrator, the 
plaintiffs, who are creditors holding claims against him ma- 
tured at the date of his death, allege that he died seized of the 
land in question, containing 396 acres, subject to the dower 
right of his widow, the defendant Lucinda R., who procured 
the same to be allotted to her, covering 122 acres of the 
tract; that the administrator then instituted proceedings 
and obtained leave to sell the land for assets, and accord- 
ingly did sell it, on the 20th day of April, 1869, when the 
defendant Lucinda R. became the purchaser at the price of 
$122.50, and made report thereof to said court, and the sale 

18 
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was confirmed; that the land was then worth, even with 
the incumbrazce of dower upon it, the sum of $1200, but 
that with a view to deter other persons from bidding, and 
to enable the widow to purchase at an under-value, the de- 
fendants conspired to have it understood that she wus also 
entitled to homestead in the land, and the saime was sold 
subject to that right and as if the homestead had been act- 
ually allotted to her, whereas they well knew that no such 
right existed, and no such allotment had been made. 

The plaintiffs also allege that the defendant administra- 
tor has since settled his account with the probate judge 
showing that all the assets which came to his hands had 
been exhausted, except the sum of thirty-five cents, and 
that if the sale of the land, thus fraudulently conducted, is 
to stand, they will be without the means of obtaining satis- 
faction for their demands against the estate. 

They therefore ask that the order confirming the sale be 
vacated, and the sale itself declared void, and a new sale 
ordered, and that an account may be taken of the adminis- 
tration of the assets. 

The defendants admit that the land was sold subject to 
both dower and homestead, but deny that it was fraudu- 
lently done. On the contrary they say that the widow was 
expressly advised by counsel that she was entitled to home- 
stead, and that acting upon such advice she made due 
application for its allotment for herself and children, and 
the same was regularly made and recorded in the register’s 
office of the county, and was so-done at the time of the 
sale; and they aver that the sale was fairly conducted and 
the land brought a fair price under the circumstances. 

When the cause was called for trial, the plaintiffs moved 
for a reference fo take and state the account of the admin- 
istration of the estate by the defendant, Huffsteller, which 
however was refused by the court. They then proposed to 
submit to the jury the following issues: 
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1. Was the defendant, Lucinda R. Roberts, entitled to 
homestead in the lands of her husband? 

2. Wasthe assignment of homestead fraudulent and void 
as to the creditors of the estate? 

These were objected to by the defendants because they 
did not arise upon the pleadings, and they tendered the 
following issue: Did the defendants, Huffsteller and Lu- 
cinda R. Roberts, fraudulently conspire to sell and buy said 
lands with the incumbrance of homestead upon it, and by 
so doing to throw a cloud upon the title and deter others 
from bidding, and thus enable the said Lucinda R. to pur- 
chase at an. under-value? 

To this issue the plaintiffs assented, and stated that they 
could not maintain the affirmative thereof, and therefore 
the jury might find it in favor of the defend ants. 

His Honor then said that he would reserve his decision 
as to the issues as proposed by the plaintiffs, until he heard 
the evidence and the decision upon them. 

The plaintiffs then offered in evidence the record of the 
homestead allotment, and the deed from the administrator 
to the widow, to show that the land was sold subject to the 
homestead right of the latter, but this upon objection of the 
defendants was excluded by the court, as not being mate- 
rial to any issue raised by the pleadings. 

They next offered to show that there was irregularity in 
the proceedings under which the administrator obtained 
leave to sell the lands of his intestate, Lut this was also ex- 
cluded upon the same grounds. 

They then offered to show the real value of the land sold, 
but were not permitted to do so, the court holding that the 
evidence could only be material to the issue tendered by 
the defendants, and which with the consent of the plaintiff: 
had been found for the defendants. 

Upon the issue thus found, judgment was rendered for 
the defendants, and the plaintiffs appealed, assigning for 
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error the refusal of the court to grant them the reference 
asked for, and the exclusion of the testimony offered. 


Messrs. Bynum & Grier, for plaintiffs. 
Messrs. Hoke & Hoke, for defendants. 


Rurrin, J. It is with some reluctance that the court has 
concluded to affirm the judgment in this case; for though 
not entitled to be relieved to the extent to which they ask, 
or in the manner attempted in their complaint, we can see 
from the whole case that the plaintiffs have a right to some 
relief in the premises. 

The sale by the administrator was expressly confined to 
the reversionary interest in.the land, dependent upon both 
dower and homestead—the first embracing one-third of the 
tract, and the latter the whole. As to the demands of the 
plaintiffs (there being no other property to satisfy them) the 
allotment of the homestead was a nullity, and since the ad- 
ministrator’s deed could convey no more than was actually 
sold, it is manifest that some portion of the estate, to wit, 
that part of the land which is outside of the dower and em- 
braced in the homestead, remains yet undisposed of, and 
subject to the claims of creditors; and the only question is, 
whether, considering the state of their pleading, the court 
should have given them this relief in the present action. 

This point is the only one which the counsel for the plain- 
tiffs seriously urged before us: their argument being that 
the testimony offered, while at variance with the allega- 
tions of the complaint, still tended to show that the plain- 
tiffs were entitled to relief against the defendants, and that 
the Code, in such cases, did not permit it te be altogether 
rejected, and judgment given against the party, as for the 
want of evidence, but required the court to admit the testi- 
mony, though variant, and then, by the allowance of proper 
amendments in the pleadings, to make the two consistent. 





OCTOBER TERM, 1882. 


CARPENTER v. HUFFSTELLER. 








Conceding the liberality of the Code in the way of allow- 
ing amendments, we can discover no where in this record 
any request, coming from the plaintiffs, to be allowed to 
amend their complaint, and we could not think of holding 
it to be the duty of the court, unsolicited, to thrust this ad- 
vantage upon a party, and that a failure to do so, on its 
part, would amount to an error in law. 

But more than this, and considering the question as one 
of legal right on the part of the plaintiffs, we have upon 
further reflection come to the conclusion that the testimony 
was properly excluded, and the judgment in the court be- 
low in all respects correct. 

Liberal towards amendments as the code-procedure may 
be, it fails to provide for a case like this of the plaintiffs, 
wherein the variance is, notso much between the pleadings 
and the proofs, as in the substance of the two causes of ac- 
tion themselves—the one as stated in the complaint, and the 
other as in fact existing. 

The right to recover, as set out in the complaint, arises 
out of and depends upon the fraudulent practices of the 
defendants, and yet the plaintiffs would recover upon proof 
of a cause wholly freed of every contrivance, and of which 
the alleged fraudulent conduct of the defendants forms no 
part. 

It is an instance, therefore, in which the allegations of the 
cause of action are unproved, not as to some particulars 
only, but as to its entire scope and meaning, and rightly 
falls under section 130 of the Code which forbids the allow- 
ance of any amendments in such cases. 

For the court to hold otherwise, and permit a plaintiff to 
recover upon proof of a cause of action, not only differing 
from but wholly inconsistent with the one alleged in his 
complaint, would be to dispense with everything like notice 
to the defendants, and thus defeat the very object sought to 
be attained by requiring the parties to file their pleadings. 
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The rule that the allegata et probata must correspond, ob- 
tains under the Code, the same as under the old system, and 
it is as much incumbent upon a plaintiff to prove his case 
as alleged, as it ever was. The only observable difference 
between the old and the new system is, that the latter has 
introduced a new rule for determining what a variance is, 
and its consequences. A variance, so slight and unimpor- 
tant that the adverse party cannet have been misled by it, 
is deemed immaterial, and the court will either order an 
amendment without terms, or will consider the pleading as 
if amended, and permit evidence to be given under it. And 
even in the case of a material variance, so substantial that 
the adverse party may have beeu misled by the averments, 
still, if the proofs have an apparent relation to and connec- 
tion with the allegations, the court will allow of an amend- 
ment,though, upon terms. But where the proof establishes 
a case wholly different from the one alleged and inconsistent 
therewith, then no amendment is permitted, but the cause 
of action must fail. C.C. P., §§ 128, 129, 130, and Pomeroy 
on Rem., § 553. 

The case of the plaintiffs falls clearly within the principle 
last stated, and as the only effect of the evidence offered 
could be to prove a case wholly at variance and inconsistent 
with the case stated in the pleadings, it was properly ex- 
cluded by the court. 

We are unable to perceive any disadvantage to which the 
plaintiffs were put, by reason of His Honor’s refusal to or- 
der the account to be taken of the administration of the 
estate. The sole object of the action is to impeach the sale 
of the lands and to procure a resale for the payment of 
debts, and, as the defendants admit, that so far as assets had 
come to the hands of the administrator, they had been fully 
and rightly administered, the plaintiffs could need nothing 
more in this regard to enable them to prosecute their action. 

No error. Affirmed. 
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W. A. POSTON v. JOHN ROSE. 
Counter-claim—Appeal— Discretion of Judge in allowing plea. 


1. In an action upon contract, though a lien upon property is involved, 
it is competent to the defendant to extinguish the debt due from him, 
by proof of counter-claim, and a verdict ascertaining the amount of 
the opposing demands is sufficient to sustain a judgment. 


2. The subject matter in contest cannot be changed by a removal of a 
cause to the appellate court. 


3. The plea of the statute of limitations, not relied on before a justice, 
cannot be set up on appeal in the superior court, without leave. 
Amendment of pleadings in such case is matter of discretion. 


(Hinton vy. Deans, 75 N. C., 18; Ransom y. MeClees, 64 N. C., 17, cited 
and approved.) 


Civit Action tried at Fall Term, 1881, of Rowan Supe- 
rior Court, before McKoy, J. 

This suit was begun on January 30th, 1879, before a jus- 
tice of the peace by the issuing of a summons in which the 
defendant is required to answer the plaintiff, “in a civil 
action for the recovery of corn and flour furnished while 
cropping on defendant’s land,” accompanied by an affidavit 
in the prescribed form in a proceeding for the claim and 
delivery of personal property, under chapter 251 of the acts 
of 1876-77. 

At the same time the plaintiff gave the required bond, 
but no indorsement in writing was made on the affidavit by 
the parties directing the officer to take the articles therein 
specified from the defendant, and deliver them to the plain- 
tiff, nor were avy further steps taken in relation thereto. 

Upon the trial the plaintiff presented his account for 
goods sold and delivered in the sum of $40, and the defend- 
ant averred a payment of $10 on the claim set up, and re- 
lied on an account in the sum of $158.61 against the plain- 
tiff, for board and lodging of plaintiff’s child, and work and 
labor done, due himself, as a counter-demand. | 
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Both parties introduced evidence in support of their re- 
spective charges, and the defendant had judgment for the 
excess found due him, $112.58, and for costs. 

These facts are embodied in the statement of the justice 
transmitted on the plaintiff’s appeal to the superior court, 
with the itemized accounts produced by each on the trial. 

The following issues were submitted in the superior 
court: 

1. Is the defendant indebted to the plaintiff in the sum of 
$40, or any othersum? If so, how much? 

2. Was any portion thereof a lien upon the crops of 1878? 
If so, how much ? 

3. How much is the plaintiff indebted to the defendant, 
by way of counter-claim ? 

The jury responded to the first issue that the defendant is 
indebted to the plaintiff to the amount of his account as 
sworn to; end to the second, none. 

The answer to the third issue is, that the plaintiff is in- 
debted to the defendant to the amount of his account as 
sworn to. 

Upon this verdict the defendant recovered the excess of 
his claim, and from the judgment the plaintiff appealed. 


Messrs. W. H. Bailey and J. M. McCorkle, for plaintiff. 
Messrs. Kerr Craige and Lee S. Overman, for defendant. 


SmituH, C. J., after stating the above. Various exceptions 
were taken to the rulings of the court during the progress 
of the cause, up to final judgment, by the appellant, which 
in the order of time we proceed to notice. 

1. The first exception is to the submission of any issue in 
regard to the counter-claim, and the introduction of any 
evidence in its support, as not within the provisions of sec- 
tion 101 of the Code. 

It is manifest the form of the action as tried before the 





OCTOBER TERM, 1882. 





justice, and as understood by both parties, was upon contract, 
and the controversy wasasto the validity and amount of 
the claims of each preferred against the other, and no objec- 
tion was then made to the introduction and proof of the de- 
fendant’s for the reason now assigned that it was inadmis- 
able under the rules of the pleading. 

It was certainly competent for the defendant to extinguish, 
by payment or proof of a counter-demand, the indebteduess 
due from the defendant, since the lien must be commensu- 
rate with the debt and will cease when it is discharged. It 
is not an action merely to recover the possession of the prop- 
erty to which the lien adheres, but to have the indebtedness 
ascertained and adjudged, and then to enforce its payment, 
if necessary by a sale of the property. In determining the 
amount of the claim so asserted, there is no reason why the 
defendant may not reduce the amount or discharge it by 
any proof pertinent thereto, or by effacing it altogether by 
a larger counter-demand. 

It is true, in answer to the certiorari issued by order of 
the court, there has been sent up as found among the files a 
complaint appropriate to an action for the recovery of pos- 
session alone, but it is not recognized in the record and is 
at variance with the mode in which the proceedings have 
been conducted, and hence we cannot ascribe any legal 
effect to its presence, or allow it to control what was done 
in the court below. The justice pursuant to the statute 
(Bat. Rev., ch. 63, § 57,) has made “ a return to the appellate 
court and filed with the clerk thereof the papers, proceed- 
ings and judgment in the case,” and until an amendment 
is allowed, this must be deemed the case constituted by the 
appeal, aud to be there retried. If new amendments in the 
complaint, changing the nature of the mattersin contest, or 
new and different defences are made after the removal, it 
must be with the approval of the court, and is not a matter 
of right to either. No such changes are shown by the rec- 
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ord to have been asked or allowed, and therefore the trial 
rightfully proceeded iu the appellate court upon the issues 
tried in that of the justice. These exceptions are therefore 
overruled. 

2. The defendant was entitled to claim for services ren- 
dered by his wife with his approval and her consent that 
he should have them. 

3. The defence of the statute of limitations was not set up 
on the former trial to defeat the counter-claim, nor permit- 
ted to be added by His Honor, and hence it was unavailing. 
Hinton y. Deans, 75 N. C., 18. 

We do not assent to a construction put by plaintiff's 
counsel on rule 1 of section 20, chapter 63, of Battle’s Re- 
visal, that inasmuch as the pleadings in a justice’s court con- 
sist of the complaint and answer, of which a counter-claim 
forms part (rule 4), therefore any and all defences are open 
to a counter-claim in the appellate court, whether made in 
that of the justice or not, for such a practice would 
often thwart the course of justice and be a surprise for 
which the other party would not be prepared. While the 
pleadings need extend no further, the subject matter in con- 
test should not be changed by the removal of the cause to 
another appellate tribunal ; and without this interpretation, 
the act requiring the return of proceedings had before the 
justice for the information of the court above, would be 
meaningless. 

We see no reason why, if the statutory bar was not relied 
on in the first trial it couid not be set up without leave of 
the court in the second trial, as was ‘decided in Hinton v. 
Deans, it is not equally inadmissible to set it up under like 
circumstances to defeat the counter-claim which is virtually 
a cross-action itself, with reversed relations of the parties. 

4. The only remaining exception to be noticed is to the 
vagueness of the findings upon the opposing claims. These 
accounts are part of the record, and the verdict is rendered 
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definite and certain by reference to them, and the rendition 
of the judgment only requires the substraction of the one 
from the other, and the ascertainment of the difference in 
their amounts. A verdict very similar was upheld in 
Ransom v. McClees, 64 N. C., 17, where the finding was “that 
one bond should off-set the other,” which Pearson, C. J., de- 
livering the opinion, says, “ was in substance a verdict for 
the defendant, and His Honor might well have instructed 
the clerk to so enter it.” , 

The present finding is separately in favor of each of the 
rendered accounts filed, and which were in evidence before 
the jury, and there can be no uncertainty as to the sums 
intended. 

No error. Affirmed. 








E. C. CHASTAIN v. S. P. CHASTAIN and others. 
Certiorari— Appeal 


A certiorari stands upon the same footing asan appeal. The case of 
Bryson v. Lucas, 85 N. C., 397, in refence to the stature requiring the 
justification of sureties to the bond in such case, is approved, but a 
wish expressed by the court that the legislature will relax the strin- 
gent requireinents of the statute. 


(Estes v. Hairston, 1 Devy., 354; Hutchison vy. Rumfelt, 82N. C., 425; Bry- 
son v. Lucas, 83 N. C., 397, cited and approved.) 


Civit Action tried, upon a demurrer to the complaint, 
at Spring Term, 1881, of Cray Superior Court, before Ben- 
nett, J. 

Judgment overruling the demurrer was rendered by the 
court, but by reason of matters beyond their control the de- 
fendants were prevented from taking their appeal in time, 
and at the October term, 1881, of this court they made ap- 
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plication for a writ of certiorari, and the same was granted 
and issued returnable on the first Monday of April 1882. 

There was a return to the writ and the cause docketed on 
the 6th day of April, 1882, and continued at that term be- 
cause not reached on the call of the docket. 

When called for trial at this term, the plaintiff moved to 
dismiss upon the ground that the bond which the defend- 
ants had given, was not justified according to the statute. 
This motion the defendants resisted upon the ground : 

1. That though the record sent was attached to the writ 
of certiorari, it did not in terms purport to have been sent 
in obedience thereto, and so might be disowned by the de- 
fendants and an alias writ asked for. 

2. That as the case was docketed and stood for trial at the 
last term, the motion to dismiss should have been: made at 
that time, and not being made then, it is now too late. 


Messrs. G. A. Shuford and Gray & Stamps, for plaintiff. 
Messrs. Merrimon & Fuller, for defendants. 


Rurrin, J. The court feels constrained, though reluctant, 
to yield to the plaintiff’s motion to dismiss. A certiorari, 
being but a substitute for an appeal, can only be allowed 
upon the same terms as are prescribed for it, and must be 
attended by like security. Estes v. Harrison, 1 Dev. 354. 

The defendants having, themsel ves, recognized the record 
sent from the superior court as a return to the writ of cer- 
tiorari issued from this court, and as such procured the same 
to be docketed, it is now too late to disclaim it. Besides 
this, it is attached to and associated with the writ, and it is 
impossible to avoid knowing that it was sent in obedience 
to the writ and as‘a return thereto. 

As decided in Hutchison v. Rumfelt, 82 N. C., 425, a mo- 
tion to dismiss au appeal for irregularity may, under the 
rule of this court, be made at the time when the cause is 
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called for trial, though it may have been on the docket at a 
previous term and continued for want of time to try it. 


It is much to be hoped that the legislature will, in some 


way, relieve the court and the parties from the present strin- 
gent requirements of the law with reference to appeals. 


The terms of the statute are so plain that we could give 


them no other interpretation than the one adopted in Bry- 
son v. Lucas, 84 N. C., 397, and yet we are painfully con- 
scious, at times, of its doing injustice to parties. 


1 


The motion to dismiss is allowed. 
Per CurIAM. Motion allowed. 








N. C. HALL v. SAMUEL YOUNTS and others 


Partnership— Evidence— Conversion, measure of damages— 
Judgment—Costs—in Forma Pauperis. 


Where members of a firm are sued as individuals for the conversion 
of plaintiff’s property, evidence of transactions with the firm in re- 
spect to it, and of the membership thereof, is competent to affect 
them. Each and every member is responsible for the tortious acts 
committed by an agent of the firm in matters connected with the bus. 
iness, and a partner, acting in their name and with their knowledge, 
is regarded as their agent. 


2. Evidence of the declarations.of a partner, upon whom there was no 


service of process as a party to the suit, is competent against his co- 
partners. Nor does the mistake made by one of the firm in drafting 
what purported to be an attachment bond in this case, affect the com- 
petency of the bond as evidence for the purpose for which it was 
offered. 


. A deed conveying a ‘‘ black horze”’ to defendant mortgagee, is evi- 


dence upon the question of title, though the plaintiff ’s complaint de- 
scribes the horse as being of a different color. The question of iden- 
tity of the property is one of fact for the jury. 
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4. Where property is seized, the burden of proof rests upon him who 
makes the seizure, to show proper legal process; ani the court will 
presume that an unauthorized seizure is in violation of the laws of an- 
other state. 

5. The value of the property at the time of the tortious taking, is the 
measure of damages in a suit for its conversion, It was therefore er- 
rorto permit the jury to add to the damages the expenses incurred by 
the mortgagee in this case in going to South Carvlina to recover it. 

6. A judgment rendered in favor of a plaintiff, and an affirmative one 
in favor of a defendant, though written and attested separately, con- 
stitute but one julgment. 


7. A party suing in forma pauperis is not allowed to recover cost of ac- 
tion. (But in this case, as no objection was taken in the court below, 
and the matter not brought to the attention of the judge, the court 
will not disturb the jndgment for costs.) 


Civit Action tried at Spring Term, 1882, of Mk&cKLEn- 
BURG Superior Court, before Gudger, J. 

This action is for the conversion of a horse of the value 

.of one hundred and twenty-five dollars, and of a saddle, 
blanket and bridle of the valueof ten dollars. It was com- 
menced against Samuel Younts, John Younts, James Wolfe, 
John Grier and S. L. Hoover, but the summons was not 
served on Grier. 

The complaint, after averring the title of the property to 
be in the plaintiff, subject to a chattel mortgage given to the 
defendant, Hoover, upon which there was a balance due of 
twelve dollars, alleges that the defendant Wolfe and one 
Powell acting in behalf of the other defendants, except 
Hoover, wrongfully took the property from the plaintiff’s 
possession, and that it was afterwards converted to their own 
use by the defendants in whose behalf it was done. 

It is also alleged that the defendant, Hoover, being mort- 
gagee as aforesaid, refuses to join the plaintiff in the action, 
and therefore is made party defendant, though no judg- 
ment is asked against him. 

The answer of the defendants, Samuel and John Younts 
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and James Wolfe, consists mainly of a denial cf the allega- 
gations of the complaint, and asa further defence alleges 
that the property was taken from the plaintiff’s possession, 
while in Sonth Carolina, by the said Powell, acting as an 
officer of that state, te wit, as constable. 

The defendant, Hoover, also answered insisting upon his 
right as mortgagee to recover of his co-defendants for the 
conversion of the property, and alleging that he had made 
a demand on them for the property which they refused to 
deliver. 

On the trial issues were submitted to the jury and re- 
sponded to as follows :. 


1. Did the defendants, or any of them, wrongfully con- 
vert the property mentioned in the complaint, and if so, 
who? Answer—Yes: Samuel Younts, John Younts and 
James Wolfe. 

2. What damages, if any, did the plaintiff sustain by 
reason of such conversion? Answer—Total damages one 
hundred and thirty-five dollars with interest from the date 
of seizure. 

3. What damages, if any, did the defendant Hoover sus- 
tain by reason of such conversion? Answer. Hoover as 
mortgagee $10.55 with interest from maturity of mortgage, 
and damages by trip to Fort Mills in South Carolina, $5.00. 

4. Was the horse described in the complaint the same 
with the one included in the mortgage? Answer. Yes. 


The court thereupon gave judgment in favor of the 
plaintiff according to the finding of the jury in his behalf, 
and also for the costs of the action, and at the same time, 
though on a separate paper, judgment was rendered in favor 
of defeudant, Hoover, according to the verdict in his behalf, 
including the sum of $5.00 allowed for bis expenses in- 
curred. Defendants appealed. 
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Mr. T. M. Pittman, for defendants. 


RUFFIN, J. Several of the exceptions taken in the cause 
turn upon matters of fact and have been decided by the 
jury. 

Taken in connection with the verdict, the evidence dis- 
closes the following case: The plaintiff is a resident of this 
state and owned no other property than that mentioned in 
the complaint. He was indebted to the firm of S. Younts, 
Son & Co. in the sum of $65.00 due partly by note and 
partly by account—the said firm being composed of Samuel 
Younts, John Younts and James Wolfe, parties defendant, 
and W. E. Younts and John Grier who are not sued. 

In March, 1879, the plaintiff started on a visit to some 
relatives and passed the store of the defendants, and had 
some conversation with Sam’l Younts about trading horses, 
and informed him where he could stop that night at a place 
in South Carolina. 

Plaintiff went to the place, and during the night the de- 
fendant Wolfe and one Powell came there and took posses- 
sion of the horse, bridle, blanket and saddle, and carried 
them away, so that witness has never recovered them since. 

Wien making the seizure, Wolfe said they had an at- 
tachment, but no such paper was then produced, nor was it 
on the trial—though Powell was a constable in South Caro- 
Jina. 

The defendant Hoover had a mortgage on the property 
upon which there was a small balance due him. After the 
seizure he met with the defendant John Younts, and asked 
him if he did not know that he had such a mortgage, to 
which he replied-that he did not, and upon being assured 
that such was the case told said defendant “to go and prove 
his horse.” Hoover then went to Fort Milis in South Car- 
olina, where the horse was, and demanded it of the person 
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in possession of it—that person being a stranger to the 
action. 

The defendant Wolfe was present at the store when his 
co-defendant and the plaintiff had the conversation about 
trading horses, and the same evening, at the suggestion of 
Sam’! Younts, he took the notes and accounts, which the 
firm neld on the plaintiff, to South Carolina, and the de- 
fendants alleged that he there sold them to one Bacharock, 
and that the property of the plaintiff was seized at the in- 
stance of that person, and not of the defendants; and they 
introduced the deposition of Bacharock tending to prove 
that such was the case, and that he gave in exchange for the 
claims upon the plaintiff, a note on a third party. 

It was in evidence, however, that the defendant Wolfe, in 
the name of the firm, executed what purported to be an at- 
tachment bond, and that he procured one Gibson to become 
surety thereon. 

The first three exceptions taken by the defendants being 
in pari materia, we have considered together. The first is 
to that portion of the plaintiff’s testimony, wherein he was 
permitted to speak of his indebtedness to the firm of 8S. 
Younts, Son & Co., the second, to the evidence admitted to 
show the membership of that firm, and the third, to evi- 
dence received as to declarations in regard to the sale of the 
plaintiff’s horse made after its seizure, by John Grier, who, 
though a member of the firm, was not a party to the action. 

The contention of the defendants is, that as the plaintiff 
has seen fit to sue them as individuals, he should not be 
permitted to speak of acts and circumstances connected 
with the firm, and so as to affect them through the firm, 
and more especially to affect them by the declarations of 
one who is not a party to the action. 

This seems to us to be reversing the common order of 
things. For, though accustomed to see the point raised as 
to how far a firm may be answerable for wrongs committed 

19 
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by its individual members, we have never before heard a 
doubt expressed as to the responsibility of each and every 
member, for the tortious acts of the firm, and we cannot con- 
ceive it to be well founded. As a general rule, partners, 
though bound by the contracts, are not bound by the torts 
of each other, that is to say, torts committed with regard to 
-matters disconnected with the partnership business. Nor 
are they ever held to be criminally responsible for the acts 
of each other, even though done in the course of trade, but 
only those who are actually guilty. But partners like in- 
dividuals are responsible for torts committed by their agents 
under express commands, under the maxim qui facit per 
alium facit per se, and a partner acting in the name of the 
firm, touching its business and with a knowledge of the 
other members must be regarded as the agent of all. In 
such cases, says Collyer on Partnership, § 457, the tort is 
looked upon as the joint and several tort of all the partners, 
and they may be proceeded against in a body, or one may 
be sued for the whole of the injury done. And this doctrine 
of the text-writer is fully supported by the decisions of the 
courts in Gray v. Cropper, 1 Allen, 337; Linton v. Hurley, 14 
Gray, 191; Locke v. Steains, 1 Met., 560. 

And in Doremus v. McCormick, 7 Gill, 49, and Boyee v. 
Watson, 3 J. J. Marshall, (Ky.,) 495, the very point was 
made, as here, in regard to the declarations of Grier, and it 
was held that the declarations of a partner upon whom the 
capias had not been served, were properly admitted as evi- 
dence against his co-partners. The declarations of one part- 
ner are admissible against his co-partner, not upon the 
ground of their being parties to the same action, but be- 
cause of their unity as partners. 

4th Exception. That the defendant Hoover was allowed 
to speak of a demand for the horse, made of a stranger who 
had him in possession at Fort Mills. We do not stop to 
consider of the competency of this evidence; for conceding 
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it to be incompetent, no possible prejudice could result to 
the defendants from it. In the interview, which itis not 
denied took place between the witness, Hoover, and the 
defendant, John Younts, the latter was informed of the 
former’s claim to the property, and had his attention called 
to the mortgage under which it was derived, and yet put 
him off by telling him “to go and prove his horse.” If 
any demand were needed to support the action, this in itself, 
is sufficient. 

5th and 8th Exceptions. In the complaint the horse sued 
for is described as “a dark chestnut colored horse,” and in 
the mortgage to Hoover as “a black horse;” and when it 
was proposed by the plaintiff to put the mortgage in evi- 
dence, the defendants objected because of this discrepancy 
in the description; and when the judge came to charge the 
jury, they requested him to say to them that there was no 
evidence that the horse sued for was the one conveyed in 
the mortgage. 

There can certainly exist no good ground for either of 
these exceptious. Tie mortgage was properly receivable 
in evidence, as any other deed would be, in order to show 
the source from which the defendant, Hoover, derived his 
title to the property in dispute; and as both he and the 
plaintiff testified to its identity, it became a question of fact 
for the jury. And moreover, in their answer the defendants 
expressly admit it to be true that the “defendant Hoover 
has a mortgage upon the horse mentioned in the complaint,” 
and therefore the evidence in regard to it was both needless 
and harmlesss. 

6th Exception. That plaintiff was permitted to put in 
evidence the attachmert bond, given in the name of the 
firm by the defendant, Wolfe, at the time of the seizure of 
the property. 

This bond on its face purported to be made for the benefit 
of Bacharock, the alleged assignee of the defendants’ claims 
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upon the plaintiff, and to bind the plaintiff, Hall, to pay 
him such sum as might be awarded him because of the 
suing out of an attachment; and the defendants insisted 
that this mistake in drawing it rendered it inadmissible as 
evidence. This testimony was offered as tending to disprove 
the alleged assignment of the claims, or as affecting the bona 
fides of the same, and for either purpose it was clearly com- 
petent. We cannot conceive how it could be rendered in- 
competent by any mistake in drafting it. It was still the 
act of the defendant, Wolfe, done in the name of the firm. 

7thand 9th Exceptions. That the court instructed the jury, 
that as the defendants bad shown no legal process to justify 
the seizure of the horse, it was illegal in them to have made 
it, and if the jury should believe that the defendants took 
the benefit of the sale of the horse, whether in money or in 
a note on a third party, they would be liable. And that 
the court refused to give the following instruction: That 
it must appear that the act complained of was unlawful 
when committed, and if done in South Carolina, and there 
being no proof that the law of that state forbids it to be 
done, then the jury should find for the defendants. 

The seizure of property and taking it from the owner's 
possession is a wrong, unless justified by the process of some 
court competent to authorize it to be done. Such justifica- 
tion is therefore a matter of defence, and the burden of 
proof rests upon him who makes the seizure; and in the 
absence of all evidence going to show the existence of any 
such process which could justify the seizure of the plain- 
tiff’s property, the first instruction was properly given. And 
there being nothing to show to the contrary, it was safe in 
the court to presume that a wanton seizure of property, un- 
authorized by the order of any tribunal, was contrary to the 
laws of the state of South Carolina. 

‘10th Exception. That the court instructed the jury that 
in case they found in favor of the defendant, Hoover, they 
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should allow him compensation for his expenses incurred 
by reason of the wrongful acts of the defendants. 

This exception we think is well founded. In actions of this 
character, the value of the property at the time of the con- 
' yersion or tortious taking is the measure of the damages. 
Selkirk v. Cobb, 13 Gray, 313; Hurd v. Hubbell, 26 Conn., 389 ; 
Grier v. Powell, 1 Bush , (Ky), 489. 

It is not however necessary that the verdict should be al- 
together set aside because of this error, as the damages as- 
sessed on account of expenses incurred were distinguished 
by the jury from those rightfully assessed, and the error 
can therefore be corrected here. 

11th Exception. That the court erred in signing two judg- 
ments—one in favor of the plaintiff and the other in favor 
of the defendant, Hoover. 

As we understand the exception, it was not intended to 
raise a question as to the power of the court to give judg- 
ment in favor of one defendant against another, but simply 
to object to the form of the judgment, in that, it was writ- 
ten on separate sheets of paper and attested by two signa- 
tures of the judge. But however taken,it is utterly with- 
out force. The statute expressly provides that the court 
may determine the ultimate rights between the two parties 
on each s:de as between themselves, and give judgment ac- 
cordingly. C.C.P.§248. And however written or attested, 
it constitutes but one judgment pronounced at one and the 
same moment of time. 

12th Exception. That plaintiff, though suing in forma 
pauperis, was allowed by the judgment to recover the costs 
of the action. 

It is impossible to doubt that this error would have been 
corrected had His Honor’s attention been called to it at the 
time. But it is manifest that no such objection was urged 
in the court below, and to allow it now to prevail under a 
mere general exception taken “to the form and substance 
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of the judgment,” would be alike unfair to the judge and 
unjust to the other parties, And for this reason we decline 
to make the correction here. 

The judgment of this court therefore is, that except as to 
the sum of five dollars allowed to the defendant Hoover for 
his expenses incurred, the judgment of the court below is 
affirmed, and the plaintiff will recover the costs of this 
eourt of the defendants and their sureties. 

Per CurIAM. Modified. 





DAVID JONES v. NARCISSA McKINNON, Admx. 


Judgment, assignment of--Guardian--Surety— Trust and Trustees. 


1. The effect of an assignment of a judgment upon a guardian bond to 
a stranger, who has paid the amount with the money of one surety, 
is to keep the judgment alive a<to the principal, but not as to the ad- 
ministrator of a co-surety, against whose estate there is only a right 
of contribution. 


2. The guardian alone, and not such stranger, is the trustee of an ex- 
press trust, who is allowed under section 57 of the Code to sue as rela- 
tor upon sueh guardian bond. 


CiviL Action tried upon complaint and demurrer, at 
Fall Term, 1882, of CumBeRLAND Superior Court, before 
Gilmer, J. 

A creditor’s suit being prosecuted in the probate court 
against the defendant, as administratrix of Murdock Mc- 
Kinnon, the present plaintiff presented his claim, and, it 
being disputed, filed a complaint to which an answer was 
put in, and the issues of law and fact, with the record out of 
which they arise, were transferred for trial before the judge 
in the superior court, pursuant to the act of 1871-72, ch. 
213, §§ 10, 11. 
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At fall term, 1882, the plaintiff had leave to file an 
amended complaint, (on payment of all costs,) in which the 
state is made a party, and the plaintiff, relator, in a substi- 
tuted action upon a guardian bond executed by defendant’s 
intestate and one H. H. Tomlinson, as sureties to Robert 
Wooten, the guardian. 

In the substituted complaint, the plaintiff alleges in sub- 
stance that in 1860 the guardianship of six infant children, 
whose names are set out, was committed by the county 
court to said Wooten who thereupon executed a bond in 
the penal sum of $4,000 with the intestate, Murdock McKin- 
non, the said Tomlinson and one John T. Wright (who has 
since died insolvent and there has been no administration 
on his estate) as co-sureties, with condition for the safe- 
keeping and proper management of the estate of said wards, 
as required by law: and thereupon the said Wooten re- 
ceived into his possession a large sum of money belonging to 
the infants, which he has misapplied and squandered. 

That several successive bonds in renewal were executed 
by Wooten with the same sureties, except that the said 
Wright did not execute those given in 1864 and 1866. 

That in November, 1867, Wooten was removed from office, 
and the guardianship committed to one John W. Pearce, 
who brought an action against the former guardian, and at 
February term, 1570, recovered in the superior court the 
sum of $1750 with costs, and the judgmenighas been dock- 
eted in Cumberland and Lincoln counties, in the latter 
of which counties the said Wooten resides; and that execu- 
tions issued against him have been returned unsatisfied, 
though some partial payments (dates and amounts recited 
in complaint) have been made in reduction of the debt, and 
Wooten is insolvent. 

That the full amount due on the judgment and costs has 
been paid to the guardian, Pearce, by the plaintiff relator 
out of moneys furnished by the co-surety, Tomlinson, and 
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the same has been assigned to the plaintiff in trust for Tom- 
linson to prevent an extinguishment of the judgment and 
to preserve the same in force for him. 

That the defendant’s intestate, who died in 1878, recog- 
nized his liability, by reason of his suretyship, for his share 
of the damages arising out of the official delinquency of the 
former guardian, and, with his associate surety, Tomlinson, 
resisted the action of the last guardian, employing counsel 
in the defence, and finally compromised the demand by as- 
senting to a judgment for the sum stated, a large reduction 
of the umount due, $2,587.90, as reported by a referee. 

The proceeding in which the present action originates 
was commenced against one W. 1. McKinnon, first ap- 
pointed administrator, on whose removal the present de- 
fendant was appointed in his stead. 

The defendant demurs to the amended complaint assign- 
ing as causes therefor : 

1. The relator is a stranger to the bond sued on, and can- 
not maintain the action. 

2. The complaint shows that the bond has been satisfied. 

3. The relator is a trustee for one surety, suing for his 
benefit, and cannot recover on a bond executed by himself, 
against his co-surety. 

The court sustained the demurrer and rendered judgment 
dismissing the action with costs, and the plaintiff appealed. 


.) 
Messrs. Hinsdale & Devereux, for plaintiff. 
Messrs. T. H. Sutton and R. S. Huske, for defendant. 


SmiTH, C. J., after stating the above. The argument for 
the appellant proceeds upon the idea, that the assignment 
of the judgment recovered by the guardian, Pearce, for and 
in behalf of his wards, to preserve its vitality as a subsist- 
ing security, operated in equity as a transfer also of his in- 
terest in, and right of action on the bond, and hence the lat- 
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ter may sue in his own name as trustee of an express trust, 
under section 51 of the Code. 

Theassignmentof the judgment only is averred in thecom- 
plaint to have been to avoid the consequences at law of a 
direct payment which would have been an extinguishment, 
not oply of the judgment, but of the cause of action con- 
tained in the bond, because it would have been a satisfac- 
tion of the damages sustained by its breach. The equity 
vesting in the surety, whose money has been paid in secur- 
ing the transfer, is to convert the guardian into a trustee, 
whose name may be used in collecting the judgment as well 
as in enforcing by action the obligation contained in the 
guardian bond, both of which would have been defeated by 
a payment without such assignment. The party therefore 
who recovered the judgment, can also as relator sue on the 
bond; and he, if any one, is the trustee of an express trust, 
as the surety, Tomlinson, is the cestui que trust, entitled to 
the damages recovered within the meaning of the Code. 

But it is obvious he is the real party in interest, and in 
any action could recover a moiety only, of the sum due from 
the principal, of lis co-surety the intestate. 

If he could recover the whole damages, it would in effect 
be a recovery as to the other half against himself; and thus 
we should have the anomalous result of a recovery by the 
real party in interest, and who is alone recognized as enti- 
tled to what is recovered, against himself. 

The difficulty would not be obviated by suing the intes- 
tate alone, since the liability of both arises upon one and 
the same instrument. : 

We think the legal effect of the assignment is to preserve 
the security of the judgment against the princiyal debtor, for the 
reimbursement of what has been paid by Tomlinson, and of 
both sureties when the intestate’s estate has made good the 
portion of the common indebtedness resting upon it. 

In our present method of procedure, Tomlinson must be 









































IN THE SUPREME COURT. 


DAvis v. HIGGINS. 
deemed to have paid the amount of the judgment, and to 
have by reason thereof a claim upon the intestate’s estate 
for contribution; and the assignment only serves to keep 
alive the judgment rendered against Wooten. 

It follows, therefore, if the action can be prosecuted upon 
the bond, it must be in the name of the party who alone 
could before maintain it, and for the benefit of Tomlinson, 
but not in the name of the present relator; and so can the 
paying surety compel the estate of his co-surety to repay one- 
half of the sum paid by himself. 

We therefore concur with His Honor in sustaining the 
demurrer and dismissing the action—the case not coming 
within the purview of section 131 of the Code, which applies 
to a demurrer for the misjoinder of several causes of action 
alone. The judgment must be affirmed. 

No error. Affirmed. 





JOHN DAVIS v. ALBERT HIGGINS. 
Ejectment— New -Trial. 


Where, in ejectment, a venire de novo was awarded below because the 
jury were misled by the instruction ** that although the plaintiff at 
the trial disclaimed title to a part of the land in dispute, the jury might 
render a general verdict, and the plaintiff would take out his writ of 
possession at his peril” ; Held that the new trial was properly awarded. 

(Johnson v. Nevill, 65 N. C., 677; Falis v. Gamble, 66 N. C., 455; Isler v. 
Harrison, 71 N. C., 64; Gay v. Séancell, 76 N. C., 369; Yates v. Yates, 
81 N. C., 397; Tuttle vy. Harrill, 85 N. C., 456, cited and approved.) 


EJECTMENT tried at Spring Term, 1882, of RuTHERFORD 
Superior Court, before Gudger, J. 
The complaint asserts and the answer denies that the 
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plaintiff is owner in fee, and entitled to the possession of 
the land described and withheld by the defendant; and 
thereupon an issue was submitted to the jury, with an in- 
quiry of damages dependent upon the finding, in these 
words: 

Js plaintiff the owner and entitled to the possession of 
the land mentioned in the complaint ? 

In the argument on the trial, the plaintiff’s counsel dis- 
claimed any right to recover a part of the land, containing 
twenty acres. After instructions the jury retired to consider 
their verdict, and subsequently came into court again, and 
inquired of the judge if they could return a verdict for the 
whole tract, or for a part, to which the court responded and 
informed them that if their verdict was for the plaintiff, it 
might be general or special, setting out therein what part 
of the land belonged to plaintiff, and if defendant was in 
possession of any part of plaintiff’s land, he would be en- 
titled to recover; and “would take out his writ of posses- 
sion at his peril, if their verdict was for the plaintiff with- 
out further qualification.” The jury then responded in 
the affirmative to the issue, and that no damages had been 
sustained. 

After the rendition of the verdict, the court being of 
opinion that the instruction given as to the effect of a gen- 
eral verdict was erroneous and misleading, directed the 
verdict to be set aside and awarded a venire de novo, and 
from this order the plaintiff appealed. 


Mr. J. B. Batchelor, for plaiutiff. 
Messrs. P. J. Sinclair and Hoke & Hoke, for defendant. 


Smiru, C.J. We concur in the action of the court in 
awarding a new trial, and the sufficiency of the reasons for 
so doing. Although some doubt was expressed upon the 
point by Ropmay, J., in Johnson v. Nevill, 65 N. C., 677, an 
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early decision made after the introduction of the new system 
of pleading under the Code, it bas been since settled that a 
matter put in issue and material to the result is conclusively 
determined by the verdict and judgment, where land is 
sought to be recovered, as it would be if the recovery of 
pefsonal property was the object. Here, both the pleadings 
and the issue involve the determination of the title and 
consequent right of possession in the plaintiff, and this is 
distinctly and definitely decided in the verdict. It could 
not therefore be drawn in question between the parties again 
by the defendant, and becomes res adjudicata of record. 

We refer to some of the many adjudications of this court 
—Falls v. Gamble, 66 N. C., 455; Isler v. Harrison, 71 N. C., 
64; Gay v. Stancell, 76 N. C., 369; Yates v. Yates, 81 N.C, 
397; Tuttle v. Harrill, 85 N. C., 456. 

No error. Affirmed. 








GEORGE W. McKEE v. THOMAS WILSON. 


Slander—Infamous offence. 


1. In slander, it must appear from the complaint that the libellous mat- 
ter in respect to the plaintiff's conduct in office, and actionable only 
by reason thereof, was written while he was holding such office. 

2. To constitute oral slander, the words must impute to the plaintiff the 
commission of an infamous offence. 

3. An offence is infamous, where the conviction and punishment for its 
commission, involve moral turpitude and social degradation. A mis- 
demeanor punishable.only by fine or imprisonment is not infamous. 

(Edwards y. Howell, 10 Ired., 211 ; Skinner v. White, 1, Dev. & Bat., 471; 
Shipp v. McGraw, 1 Mur., 463; Brady v. Wilson, 4 Hawks 93, cited and 
approved.) 
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Crviz Action tried on complaint and demurrer at July 
Special Term, 1882, of Gaston Superior Court, before 
Gudger, J. 

The complaint consists of a series uf counts or causes of 
action separately stated, and imputes to the defendant the 
utterance of slanderous words, both written and spoken, 
concerning the plaintiff, whereof the first and second charged 
the publication in the Gastonia Gazette of the libellous mat- 
ter therein set out, and the others with verbal defamation. 

As explanatory of the meaning and application of such 
words, the complaint alleges that the plaintiff was sheriff of 
thecounty of Gaston from the 31st day of July, 1868, until the 
2nd day of September, 1872, and as such, collector of the 
public taxes during that periud, including those levied for 
the last mentioned year, and that they were intended to 
charge, and do charge, (varying somewhat in phraseology 
in the different averments but in import substantially the 
same) the plaintiff with dishonesty and fraud in his settle- 
ment with the proper county oflicer of the taxes so collected, 
withholding a part thereof and corruptly appropriating the 
same to his own use. 

It is not deemed necessary to set out in terms the defam- 
atory language imputed in the several enumerated causes 
of action, since the essential charge in each is of corrupt 
and dishonest conduct in the office of tax-collector in fail- 
ing to account for, and intentionally withholding moneys 
so collected and due the county, and fraudulently applying 
them to his personal use. 

The defendant put in his answer to the two causes of ac- 
tion containing charges of the libellous publications, and 
demurred to the other causes of action imputing verbal 
slander, assigning as the grounds thereof : 

1. That the words do not impute an infamous crime. 

2. That it is not averred that the words were spoken of 
the plaintiff while in the exercise of his office. 
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3. The offerce charged is barred by the statute of limita- 
tions and no prosecution will lie therefor. 

4. There is no allegation of special damage. 

The court on the hearing overruled the demurrer and al- 
lowed the defendant time to answer, from which judgment 
the defendant appealed. 


Messrs. Bynum & Grier, for plaintiff. 
Mr. G. F. Bason and Hoke & Hoke, for defendant. 


Smit, C. J., after stating the above. It is well settled on 
authority that words spoken of a person in respect to his 
office or employment and actionable only by reason thereof, 
must be spoken, while he is holding such office or pursuing 
such employment, and not afterwards. 1 Stark. on Slander, 
123. “It must appear,” says the writer, when the words 
were spoken of a barrister or physician, “that he practiced 
as such at the time the words were spoken,” and to the same 
effect is 5 Wait Act. and Def., 742. 

This is expressly ruled as a correct statement of the law 
in Edwards v. Howell, 10 lred., 211; Collis v. Malin, Cro. Chas., 
282; Ferevard vy. Adams, 7 Wend., 204. 

2. To constitute oral slander, the words must impute to 
the plaintiff the commission of an infamous offence, an of- 
fence the conviction and punishment whereof involves moral 
turpitude and social degradation. The malversation in 
office, that is, the corrupt and fraudulent failure to account 
for and pay over the public taxes, is declared to be punish- 
able as for a felony by imprisonment in the penitentiary by 
the act of 1868-69, ch. 74, §§ 35 and 38, while by the sub- 
sequent act of 1871-72, ch. 49, §§ 388 and 41, the same of- 
fence is made a misdemeanor to be punished by fine or im- 
prisonment. This enactment took effect on January 17th, 
1872, and covers any defalcation that occurred during the 
last year of the office. Ibid. § 21. 
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If this latter statute does not annul the preceding act, 
being in pari materia, the complaint does not show to which 
period of time the imputed official misconduct is to be re- 
ferred, and therefore it cannot be seen that an offence higher 
than a misdemeanor is charged, and sucha charge is clearly 
not actionable according to all the authorities, when only a 
fine or imprisonment can be imposed. Says Danret, J., de- 
livering the opinion in Skinner v. White,1 Dev. & Bat, 471: 
“Tt seems to us that the rule laid down by Lorv Hotz, that 
the words, if true, must not enly subject the party to im- 
prisonment but au infamous punishment, is the rule in this 
state.” See also Shipp v. McGraw, 3 Murph., 463 ; Brady v. 
Wilson, 4 Hawks, 93. 

There being no averment of special damage, the case is 
not relieved from the operation of the general rule appli- 
cable to slander, actionable per se. 

There is error and the judgment must be reversed. This 
will be certified that the action may proceed in the court 
below. 

Error. Reversed. 





MARIA SOWERS v. W. C. SOWERS. 


Slander— Exemplary Damages. 


1. In slander, where the defendant sets up no justification, the matters 
alleged in the answer are only admissible in evidence to mitigate dam- 
ages ; anda general report of the loose morals of the plaintiff may also 
be given in evidence for the same purpose. 

. The slanderous words charged, to wit, ‘if the plaintiff(an unmarried 
woman) did not give birth to a child, she missed a good chance of hav- 
ing it”, themselves imply an illicit sexual intercourse; and it was 
therefore held to be unnecessary to iaquire of a witness his under- 
standing of their meaning ; otherwise, where the words are ambiguous. 
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3. Panitory damages may be awarded in slander, and for acts of personal 
violeuce in which malice enters as an ingredient. 


(Briggs v. Byrd, 10 Ired., 353; Sasser vy. Rouse, 13 Ired., 142; Nelson vy, 
Evans, 1 Dev , 9; Goodbread y. Ledbetter, 1 Dev. and Bat., 12; Smith 
v. Smith, 8 Ired., 29; Duncan vy. Staleup, 1 Dev. and Bat., 440; Causee 
v. Anders, 4 Dev. and Bat., 246; Wyle v. Smitherman, 8 Ired., 236 ; 
Gitreath y, Allen, 10 Ired., 67; Bradley v. Morris, Busb., 395; Pen- 
dleton v. Davis, 1 Jones, 98; Smithwick vy. Ward, 7 Jones, 64, cited and 


approved. ) 


Civiz Action to recover damages for slander tried at 
Spring Term, 1882, of IREDELL Superior Court,. before 
Eure, J. 

The slanderous words charged to have been spoken and 
‘ published by the defendant concerning the plaintiff (who is 
called Bettie Sowers) and proved on the trial, were these: 
“If Bet Sowers did not have a young one she missed a 
damn’d good chance,” and it is alleged in the complaint 
that he meant thereby to charge her with incontinency. 
The issues submitted to the jury were as follows: 

1. Were the words alleged in the complaint spoken by 
the defendant of the plaintiff, and did he thereby charge 
her with being incontinent? 

2. If so, were they true? 

3. What damage has the plaintiff sustained by reason of 
the speaking the same? 

The jury responded in the affirmative to the first issue; 
in the negative, to the second ; and in answer to the third, 
assessed the damages at the sum of eight hundred dollars, 

The defendant asked that a further issue be submitted, to- 
wit: Was the defendant justified in the use of the words 
uttered by him of the plaintiff? This, after the evidence 
was all in, was refused by the court upon the ground that 
all the matters of defence and extenuation set up in the an- 
swer were embraced in the others. To this ruling the de- 


fendant excepts. 
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During the examination of witnesses on the trial, two of 
them, in whose presence the imputed words were uttered, 
were allowed after objection from the defendant to testify, 
each, that he understood the defendant to charge that the 
plaintiff had been with a man and was with child, and in- 
continent. To the inquiry, and the evidence elicited by it, 
the defendant also excepts. 

The defendant proposed to put to a witness introduced 
and examined by the plaintiff, but not as to the character 
of the plaintiff, the following question: Have you heard a 
report in the neighborhood, where the plaintiff is generally 
known, that she has been pregnant? On objection to the 
form of the inquiry as confined to a single person, the court 
ruled it was not admissible, remarking at the same time to 
defendant’s counsel that he might inquire as to a general 
report in regard to the plaintiff’s supposed pregnancy. The 
defendant declined to modify the form of his question, and 
excepted to the ruling excluding it. 

The court was asked by the defendant to instruct the 
jury, that, if the plaintiff's character was such when the 
words were spoken of her that they would not injure her 
reputation, nor place her in a worse light than her own acts 
had done, she was not entitled to recover. The instruction 
was refused and the defendant excepts. 


Messrs. M. L. McCorkle and W. R. Henry, for plaintiff. 
Messrs. Robbins & Long, for defendant, 


Smitu, C. J., after stating the case. These are the sev- 
eral exceptions and the statement of facts upon which they 
rest, brought up for review by the defendant’s appeal, and 
we proceed to consider them in their successive order. 

1. There is no justification set up for the utterance of the 
slanderous words, and the matters alleged in the answer are 
only admissible in evidence in mitigation of damages, and 
hence may be proved under the third issue for that purpose. 

20 
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2. A fair and reasonable construction of the defendant’s 
language in reference to an unmarried woman does, we 
think, import and impute personal bodily prostitution to 
the plaintiff, without the aid of collateral and explanatory 
facts, not averred in the complaint, to ascertain and point 
its meaning. It implies an illicit sexual intercourse, not 
followed by the usual consequences of pregnancy. If the 
plaintiff did not give birth to a child, she missed a good 
chance of having it. This is in.substance the charge, aud 
presupposes, not a lost opportunity for sexual intercourse, 
but the fact itself unattended by the natural result of child- 
hearing. 

It was then unnecessary to inquire of the witnesses their 
understanding of the meaning of the words, as their action- 
able character was to be declared by the court. 

If they were ambiguous and defamatory only by reason 
of other associated facts, and these had been averred in the 
complaint, with the further allegation that they were un- 
derstood by the hearers as imputing criminal intimacy with 
aman, then it would have been competent, but not other- 
wise, to ascertain in what sense they were understood by the 
hearers. Briggs v. Byrd, 11 Ired., 353; Sasser v. Rouse, 13 
Ired., 142. 

3. A general report and belief of the loose morals and 
prostitution of the plaintiff, may be given in evidence to 
mitigate damages. Nelson v. Evans, 1 Dev., 9; and so, evi- 
dence of her general bad character was admissible for the 
same purposes. Goodbread v. Ledbetter, 1 Dev. & Bat., 12; 
Smith vy. Smith, 8 Ired., 29; 2 Green]. Evi., (Damages), § 275 
Testimony of this kind the judge offered to hear, but it was 
not offered, the defendant declining to modify his question. 

4. The remaining exception is to so much of the charge 
as left the jury free, if they found that the defendant spoke 
the words maliciously, to find punitory or exemplary dam- 
ages. 
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The appellant insists that since the slander of innocent 
women, maliciously and wantonly uttered, has been made 
indictable by statute, (acts 1879, ch. 150) and may be pun- 
ished by a public prosecution, punitory damages merely 
ought not to be assessed in a private action for compensa- 
tion for the personal injury suffered. There would seem to 
be much force in the argument, if the question were an 
open one in this state. The right to recover damages purely 
punitive, and not in compensation for individual injury, is 
combatted with much earnestness, and upon a critical ex- 
amination of adjudged cases, by Mr. Greenleaf in an elab- 
orate note to section 253 of the second volume of his valua- 
ble work on Evidence; but the decisions in this state have 
been uniform, that in slander, and for acts of personal 
violence in which malice enters as an ingredient, exem- 
plary damages may be awarded, and the defendant in case 
of assaults remain liable also to indictment. The statute 
only places slander in this regard upon the footing of a 
malicious assault. We arecontent to refer tosomie of the cases, 
Duncan vy. Staleup, 1 Dev. & Bat., 440; Causee v. Anders, 4 
Dev. & Bat., 246; Wylie v. Smitherman, 8 Ired., 236 ; Gilreath 
v. Allen, 10 Ired., 67 ; Bradley v. Morris, Busb., 395 ; Pendleton 
v. Davis, 1 Jones, 98. 

And even after conviction and punishment by fine under 
an indictment for an assault, it would not defeat the right 
of the injured party to recover exemplary damages, or as ‘it 
is sometimes called, “smart money,” and could only be 
made available in reduction of damages, Smithwick v. Ward, 
7 Jones, 64. 

We cannot, for any suggested inconveniences, or upon the 
idea of inflicting a double punishment for one and the same 
act, disregard this uniform line of decisions. There is no 
error. 

No error. Affirmed. 























A. L. LOGAN v. W. W. FITZGERALD and others. 
Ejectment—Judge’s Charge. 


In ejectment, where a party relies on two independent sources of title, 
to wit, a thirty years’ adverse possession, and a seven years’ one with 
color, it is error in the court to omit to explain the character, nature 
and extent of the two kinds of possession, so as to enable the jury to 
determine whether the acts of ownersfip come up to the requirements 
of the law. 


(Hardin vy. Barreti, 6 Jones, 159; Rogers v. Mabe, 4 Dev., 180; Bynum 
v. Thompson, 3 Ired., 578; Gudger v. Hensley, 82 N.C,, 481, cited and 


approved.) 


EsEcTMENT tried at Spring Term, 1882, of Buncombe Su- 
perior Court, before Gilliam, J. 

The plaintiff claimed to be the owner in fee of the land in 
dispute, and the defendant, Lorena Ramsey, admits the 
same, except as to a portion embraced within the letters and 
figures as set out in the opinion of this court, to which por- 
tion she alleges title in herself, and claims under a contin- 
uous adverse possession under known and visible bounda- 


ries for more than forty years, and also undera seven years’ 
adverse possession with color. Upon the case stated in the 
opinion, the jury found against the plaintiff, and he appealed 
from the judgment rendered. 


Mr. J. H. Merrimon, for plaintiff. 
Messrs, H. B. Carter and C. A. Moore, for defendant. 
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Plaintiff's claim—Beginning at 1, thence to 2, 3, 4, 5, 6, 7, 8, 9, thence to the road 
and with the road to the beginning. 

Defendants’ claim—Beginning at A (cucumber tree), thence down a small 
creek to B, thence to7, C, D, E, F, G, H, I, J, thence to the beginning. 

That part south of line 7—C, is defendants’ land, outside of lap. 
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SmirH, C.J. It is conceded that the deed executed in 
September, 1833,to Thomas Deaver, under whom the plain- 
tiff claims, covers the territory in dispute, and he has title 
thereto, unless it has been diverted by long adversary pos- 
session in the defendant, Lorena Ramsey, and those whose 
estate she has acquired. 

The answer sets up two sources of title, the one derived 
under such unbroken possession alone, running back for a 
period of thirty years, unsupported by deed or other instru- 
ment in writing ; the other, under a possession of more than 
seven years with color of title furnished both by will and 
deed. 

The testimony discloses that previous to his death in 1844, 
Jacob Ramsey resided on a tract of land of which that in 
controversy (and represented in the accompanying diagram 
within the letters and figures, A. B. C.,7, 8, 9, 10, D. E. F. 
G. H. I. J.) is alleged to constitute part, at a place below the 
line, 7, 8, C., and that his son Wm. T. Ramsey thereafter 
continued the occupancy during his life time, and at his 
death in 1863, devised the same to said Lorena, his surviv- 
ing wife in fee, describing it in his will as “all that tract 
and parcel of land on which I now live, known and de- 
scribed as the “ Jacob Ramsey Farm,” and she has resided 
thereon since. 

Irn October, 1870, divers persons, with the wives of such 
of them as were married, united in executing a deed to said 
Lorena, which in terms conveys a tract of land with dis- 
tinct and well defined boundaries, embracing that in con- 
troversy, as well as the territory south of the line, 7, 8, C., 
whereon Jacob Ramsey and his successors in estate resided, 
and pursuing in Hs runnings westward the irregular line in 
the diagram from D. to A., at which stood a cucumber tree, 
as therein represexted. 

The execution of the deed was proved, as to a part only 
of those whose signatures and seals are affixed, by the sub- 
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scribing witness, and registered upon this probate; and its 
introduction as evidence on account of the alleged insuffi- 
cient proof was resisted by the plaintiff. 

In 1862, the defendaut’s land was surveyed by one Black- 
lock, not under the directions of any deed or other written 
instrument of title, and the line run as laid down in the 
diagram between D.-and the cucumber tree at A., as its 
northern boundary; and this line is recognized and pur- 
sued as such in the s"bsequent deed of 1870. 

It was in evidence that a stable had been built upon the 
disputed land above and near to the point 8, enclosed and 
used as such for thirty years, and also that there was a 
clearing thereon in 1867 of some seven or eight acres (the 
old Jacob Ramsey clearing) which bas since been enlarged 
to twelve or fifteen acres; that Jacob Ramsey and his suc- 
cessors claimed to own up to the surveyed line, and cut tim- 
ber upon and over the land at his pleasure; that there were 
two marked trees along the line from J. tv D. previous to 
the survey, and marks from J. to A, extending two or more 
poles north of J., but it did not appear that they were di- 
rectly in the line between those points; there were also 
marks found along the line from D. to F., but not shown to 
bein it; that the said Thomas Deaver, when owner of the 
plaintiff’s land, also cut timber south of the line from D. to 
F., for the use of his mill, but bad never caused a survey of 
his tract to be made; that in 1866 or 1867, an agent of Rol- 
lins to whom Deaver had contracted to sell, and did in Jan- 
uary, 1868, convey his land, bought from the defendant trees 
standing south of the line D. E., and about the same time 
Rollins changed the location of the fence for the purpose of 
straightening it and lessening the expense of its construc- 
tion, so that it intersected the surveyed line, deviating 
about the same distance of ten feet from each extremity and 
its eastern terminus thus far within the disputed territory ; 
that the former proprietor, Deaver, had proposed to sell a 
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part of his land, westward from the cucumber, and pointed 
out a spring to the east, adding that he had supposed the 
spring to be west from the cucumber, and did not claim 
land further than to that tree; and that Deaver, when in 
possession and being asked as to his boundary, said, he 
owned no land south of the fence between D. and E. 

Two issues were submitted to the jury, the first of which 
only is material, (since the finding for the defendant dis- 
pensed with any response to the second—the inquiry into 
plaintiff’s damages) and that is in these words: 

“Ts the plaintiff the owner of that portion of the land 
claimed by the defendant in her answer or any part thereof?” 

The plaintiff asked the court to direct the jury that there 
was not sufficient evidence to show a possession by the de- 
fendant, and those through whom she made claim for thirty 
years of the land in dispute, under and up to known and 
visible boundaries, except as to so much as was occupied 
and used as the stable lot at the point §. 

In response to the request, the court said to the jury that 
the plaintiff was owner of the land whose possession was 
sought to be recovered, unless the defendant could show in 
herself and her predecessors in estate, an open, continuous, 
and exclusive possession for thirty years, up to known and 
visible boundaries under a claim of title, and from such, 
when proved, the Jaw will presume a grant and perfect the 
claim ; that in case of a lap, the part covered by both deeds 
would in law be in possession of him who had actual pos- 
session of any portion, and if there was no actual possession 
in either, the possession would follow the title and be in 
him who had the superior title. 

The issue submits the simple inquiry as to the plaintiff’s 
title, permitting it to be antagonized in either of the modes 
suggested, by proof of an adverse possession for thirty years, 
unsupported by any written instrument ascertaining its 
extent and limits, or by such possession continued for seven 
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consecutive years, under the will of the testator, Wm. T., 
and the partially proved and registered deed, with its well 
defined and fixed lines, as affording color of title. 

If the issue had been severed, so as to present in separate 
inquiries the two independent sources of title relied on to 
defeat the action, an error committed in instructions given 
upon one, night have been obviated by the finding upon 
the other, in regard to which no error is assigned. 

We are disposed to hold that as the deed executed more 
than seven years before the beginning of the action, de- 
scribes the boundaries of the !and conveyed with precision, 
and comprehends all up to the surveyed lines from D to 
the cucumber tree, an unbroken adverse possession under 
it would vest the fractional parts of the estate in the defend- 
ant, notwithstanding any irregularity in the probate and 
registration, under the authority of Hardin v. Barrett, 6 
Jones, 159, and for the sufficient reason that a fractional 
part of the estate, thus passing, would be as effectual a bar- 
rier to this action asa full and absolute estate. But as we 
cannot say from the verdict that the jury did not determine 
the issue for the defendant upon the other ground of a pos- 
session of thirty years, without regard to the will or deed, 
if the jury were misdirected upon that point, the result 
must be a new trial. 

There seems to have been overlooked, in the general in- 
struction as to the effect of a mere naked possession, two 
qualifying propositions entering into it. 

1. The elimination of the time ending on January Ist, 
1870, more than eight years, which under the suspending 
statute (act 1866, ch. 50), should not have been counted. 

2. The substitution of thirty for twenty years, the reduced 
time required to raise the presumption of a conveyance, 
when as in the present ease the title has passed out of the 
state and the controversy as to ownership is between its cit- 
izens. Rogers v. Mabe, 4 Dev., 180. 
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If this were the only objection to the charge, the error 
would be harmless, since the unbroken possession for the 
thirty years preceding will admit of a deduction of the whole 
interval of the suspension of the presumption, and still leave 
more than the twenty years necessary in raising it. 

But a more serious difficulty is’ presented in the effect al- 
lowed to the evidence offered of possession, anterior to the 
waking of the will and the deed. The rule laid down for 
the guidance of the jury is well established, when there }s 
a paper title describing and defining the extent of the claim, 
in extending a constructive possession up to those limits, 
but in the absence of such, the actual possession, not result- 
ing from occasional cutting of timber or other acts which 
may be but trespasses, interrupting but not divesting the 
owner’s constructive possession, must alone determine its 
character and extent. The occupation de facto is the meas- 
ure of possession unaccompanied by a conveyance, and it 
cannot be enlarged by declarations of a claim up to certain 
boundaries. Bynum v. Thompson, 3 Ired., 578. 

But the possession required to raise the presumption of a 
conveyance, or to give effect to an instrument as color of 
title, has been discussed in the case of Gudger v. Hensley, 82 
N. C., 481, and it is unnecessary to pursue the subject 
further. 

We do not discover error in the broad propositions of law, 
but the misleading defect in the instruction is in the fail- 
ure to define the possession, to which the law attaches such 
consequences as a transfer of property from the former 
owner, to the other presumed therefrom, and not open to 
rebuttal, so that the jury could see whether the acts of as- 
serted ownership in proof come up to the requirements of 
the rule. So far as they are reported to us, they seem to 
fall short, and if they do so appear and are insufficient to 
raise the presumption, the court should in positive terms as 
a matter of law so direct the jury. 
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For the error mentioned the verdict ought to be set aside 
and a venire de novo awarded, and it is so ordered. Let this 
be certified. 

Error. Venire de novo. 








SAMUEL BARNES v. R. H. HYATT. 
Lxecutions— Title of Purchaser. 


1, Irregularities alleged to have occurred before the issuing of an execu. 
tion, nor the dormancy of the judgment, not known to the purchaser, 
do not invalidate his title. 


2. The designation of particular land, defined in the levy of a vend, ex. 
only limits the authority of the sheriff, and cannot be prejudicial to 
the debtor. 


3. The court intimate that a levy, by virtue of an execution under the 
Code, is an appropriation of the land to the debt, requiring its sale be- 
fore resorting to other lands to which some equitable right has at- 
tached. 


(Rutherford v. Raburn, 10 Ired., 144; Green v. Cole, 13 Ired., 425; Har- 
din vy. Cheek, 3 Jones, 135; Chasteen v. Phillips, 4 Jones, 459, cited and 
approved.) 


EsecTMENT tried at Spring Term, 1882, of CoeRoKeE Su- 
perior Court, before Gilliam, J. 
The plaintiff appealed. 


No counsel for plaintiff. 
Messrs. Battle & Mordecai, for defendant. 


SaitH, C. J. The case sent up is so imperfect in its state- 
ment of fects, that we may perhaps misapprehend them. 
It does not appear that the judgment recovered or the suc- 
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cessive executions issued upon it, were against the person 
whose land was sold, nor whether he is the defendant in the 
present suit. We understand that the executions issued 
against the defendant who owned the land, and the appeal 
was intended to present the effect of the several processes 
in conferring upon the sheriff the right to sell, and the ruling 
of the court in relation thereto. 

The judgment was recovered by George W. Swepson in 
the county court of Alamance, at its session held in June, 
1866. In June, 1871, it was docketed, from a transcript, in 
the superior court of Cherokee. 

On August 5, 1882, a fieri facias was issued from the su- 
perior court of Alamance to the sheriff of Cherokee, who 
made a levy on the land on August 26th, and returned it 
with his endorsement, “ too late to sell.” 

On September 12th following, a venditioni exponas issued to 
the same officer, who made return, “ suspended by order of 
the plaintiff.” 

On March Sth, 1873, a second fi. fa. was sued out, but in- 
dulged; and on May 11th, 1877, another vend. ex. was sued 
out of Alamance superior court, directed and delivered to 
the sheriff of Cherokee, reciting the levy made in August, 
1872, and commanding him to sell the described land, 
pursuant to which it was sold and conveyed to the plaintiff. 

Upon these facts the court was of opinion and adjudged, 
that no title passed to sustain the action, and gave judg- 
ment against the plaintiff for cost, from which he appeals. 

It does not appear that any of the alleged irregularities, 
ante-dating the suing out of the writ under which the sale 
was made and the land conveyed, were known to the pur- 
chaser, the plaintiff in the present action, and a stranger to 
the other. And it is well settled that such a purchaser, in 
order toa recovery, is only required to show an execution 
regular in form, and issued from a court of competent ju- 
risdiction to award it; a sale thereunder in the manner 
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prescribed by law; and the sheriff’s deed of conveyance. 
Rutherford v. Raburn, 10 Ired., 144; Green v. Cole, 13 Ired., 
425; Hardin vy. Cheek, 3 Jones, 135. 

The only inquiry then is the sufficiency, in form, of the 
writ to confer authority upon the officer to make the sale, 
since what transpired before and the dormancy of the judg- 
ment, not known to the purchaser, cannot be used to inval- . 
idate his title under the sale and deed. 

As the levy on land presumes the want of personal goods, 
the purchaser is not bound to prove the fact on the trial of 
a case involving his title to land sold under such a writ. 
Chasteen v. Phillips, 4 Jones, 459. 

The execution prescribed by the Code, § 261 (1), requires 
the officer, where sufficient personal property cannot be 
found, to satisfy the same “ out of the real property belong- 
ing to the judgment debtor on the ddy when the judgment 
was docketed in the county, or at any time thereafter ;” and 
the present execution commands the sale of land then 
in the county, described and defined in the levy, and 
therefore included in the broader words of the statute. 
The levy, if improper, is but superfluous; and the desig- 
nation of particular land oniy gives a more limited scope 
and authority to the process than the law permits, and 
cannot be prejudicial to any right of the judgment debtor. 

It does not appear that the tract described in the order 
of sale did not constitute all his real estate in Cherokee ; 
and hence in practical results, the writ with its restricting 
terms would be as far-reaching and comprehensive as if it 
had pursued the very words of the statute. If in fact the 
debtor owned other lands in that county, he at least has 
little cause of complaint that they are left out of the writ, 
and_ remain in his hands undisposed of. 

We have intimated that a levy, by virtue of an execu- 
tion under the Code, may be an appropriation of the land 
to the debt, and require, if preserved, its prior sale for the 
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satisfaction of the judgment before resorting to other lands 
to which some equitable subordinate right has attached ; 
but if not, this action at most is buta nullity, not impairing 
the efficacy of the execution which is in substance, in ap- 
plication to land, but a general order of sale of undescribed 
lands acquired by the debtor and held when the judgment 
was docketed, or acquired afterwards. 

There is error, and must be a new trial. It isso adjudged, 
and let this be certified. 

Error. Venire de novo. 





J. W. WILSON v. MONT PATTON and others. 


Judgment—Notice of Lien—Homestead— New Contract--Appli- 
cation of Fund by Sheriff—Marshalling Assets. 


1. The transcript of a judgment, sent from one county to another to be 
docketed, which sets out the date of its rendition, the names of the 
parties to the suit, the amount of the debt. and the costs of action, is 
sufficient to give notice of the lien on defendant’s land. 


to 
. 


A note given since the adoption of the constitution of 1868, in re- 
newal of an ‘‘vld note’’, is a new contract, and subject to the home- 
stead right. 

3. The rule in equity in reference to marshalling assets, has no reference 

to a case where the homestead is involved. 

4. The manner of applying the fand to the executions of the different 
claimants, pointed out by ASHE, J., the sheriff being directed to re- 
serve $1,000 in lieu of defendant’s homestead, as against the “new 
debts”’, but the same to be used, if necessary, in discharge of those 
privileged against the right of homestead. 

(Cable vy. Hardin, 67 N. C., 472 ; Hyman vy. Devereux, 63 N. C. 624, cited 

and approved.) 


APppLicaTIon of W. R. Young, Sheriff of Buncombe county, 
for instructions as to how he should apply certain moneys 
in his hands raised by sale of the lands of the defendant, 
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Mont Patton, heard at Fall Term, 1882, of Buxcomses Su- 
perior Court, before Shepherd, J. 

The facts agreed to Ly and between the parties interested 
ure as follows: The sheriff at the time of the sale of the de- 
fendant’s land on the ...... day of August, 1882, had in his 
hands the following executions: 

1. In favor of P. F. Patton, administrator of Anna E 
Patton v. Mont Patton, issued upon a judgment rendered 
and docketed in the superior court of Buncombe county, at 
spring term, 1873. 

2. In favor of Rankin, Son & Co. v. Mont Patton and W. 
W. McDowell, issued upon a judgment rendered and dock- 
eted in the superior court of Buncombe county at spring 
term, 1874. 

3. In favor of A. T. Summey, administrator of John 
Franks v. Mont Patton, issued upon a judgment rendered 
and docketed in the superior court of Buncombe county, at 
fall term 1874. 

4. In favor of T. C. H. Dukes, administrator, &c., v. Mont 
Patton, issued upon a judgment rendered and docketed in 
the superior court of Buncombe county at fall term, 1875. 

5. In favor of the Bank of Statesville v. Mont Patton and 
W. W. McDowell, issued upon a judgment rendered and 
docketed originally in Iredell county, and certified to Bun- 
combe county, and docketed in the superior court of that 
county, on the 15th of December, 1875. 

6. In favor of J. W. Wilson v. Mont Patton, issued upon 
a judgment rendered and docketed in the superior court of 
Buncombe county, on the 3rd day of January, 1876. 

7. In favor Thomas J. Lenoir v. Mont Patton, issued upon 
a judgment rendered and docketed in the superior court of 
Haywood county, and afterwards docketed in the superior 
court of Buncombe, on the 28ih day of May, 1877. 

Of these judgments, those in favor of P. F. Patton, admin- 


istrator, A.. T. Summey, administrator, and Thomas J. 
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Lenoir, were recovered upon notes dated prior to the Ist of 
January, 1868, and those in favor of T. C. H. Dukes and 
J. W. Wilson, upon notes which were executed in renewal 
of notes given prior tothat date. The other judgments were 
all recovered upon notes executed subsequently to 1868. 

The homestead of Patton was not set apart to him, as some 
of the debts ante-dated the constitution of 1868. He did 
. not demand that his homestead should be assigned him, nor 
did he object to the sale of his land. There was no money 
raised from the defendant McDowell. 

But he claims that he is entitled to one thousand dollars 
out of the proceeds of the sale of his land in lieu of his home- 
stead, inasmuch as there will be one thousand dollars left 
after satisfying the executions on the judgments recovered 
upon debts which ante-date the constitution. 

. The Bank of Statesville and J. W. Wilson resist this claim 
of the defendant, and insist that the whole of the proceeds 
of the sale should be applied to the executions in the hands 
of the sheriff; and J. W. Wilson contends that the execu- 
tion on his judgment should be satisfied before anything is 
applied to the execution in favor of the bank, because, he 
says the judgment in favor of the bank was never docketed 
in the county of Buncombe. The following entry is to be 
found upon the judgment docket of the superior court of 
Buncombe county. 

BANK OF STATESVILLE ) 

| Iredell County. 

> In the superior court, 

Mont. Patron and | Transcript of judgment. 


v. 


W. W. McDoweELt. 


At a superior court held for the county of Iredell at the 
court house in Statesville on the 22nd day of November, 
1875, before His Honor D. M. Furches, Judge, judgment 
was rendered in favor of the Bank of Statesville, the above 
named plaintiff, against M. Patton and W. W. McDowell, 
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the defendants, for the sum of seventeen hundred and thirty- 
six dollars and sixty-four cents, with interest on $1,488.66 
from the 22nd day of November till paid, at 8 per cent. per 
annum, and costs of suits, $12.13. 

The above judgment was received and entered in this 
court this 10th day of December A. D. 1875. 
(Signed) J. E. Reep, Clerk. 














In the transcript of this judgment from Iredell, the clerk 
of that county certified that the foregoing was a true and 
perfect transcript from the judgment docket in his office. 

It was understood at the time of the sale that the defend- 
ant, Patton, should have the same right to claim one thou- 
sand dollars of the proceeds of the sale of his land, that he 
would have had to claim a part of the same, of the value of 
one thousand dollars before the sale was made. 

The court adjudged that the defendant was not entitled 
to any part of the proceeds of the sale in the hands of the 
sheriff as his homestead, and that the sheriff do apply the 
said money to the satisfaction of said executions, according 
to the priority in the time of the docketing the judgments, 
upon which they issued, in the superior court of Buncombe 
county, and it was also adjudged that the judgment in 
favor of the Bank of Statesville was properly docketed. 

The defendant appealed from the judgment refusing to 
allow him one thousand dollars out of the proceeds of the 
sale in lieu of a homestead. And J. W. Wilson appealed 
from so much of the judgment as is based upon the ruling 
that the judgment of the bank was properly docketed. 





























(Another case—Bank oF STATESVILLE v. J. W. WILSON 
and others—involving the same matters, is governed by the 
decision in this.) 
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Mr. J. H. Merrimon, for plaintiff. 
Messrs. H. B. Carter, J. M. Gudger, Johnstone Jones and 
McLoud & Moore, for defendants. 


AsHE, J. The transcript of the judgment from Iredell 
county in favor of the Bank of Statesville, though informal, 
is, we think, not so much so as to vitiate it. It contains all 
the essential requisites of a judgment, the day of its rendi- 
tion, the names of the parties, plaintiff and defendant, the 
amount of the debt, and the costs of the action. No one 
who reads it ean doubt but that a judgment was rendered 
in the superior court of Iredell county in favor of the Bank 
of Statesville against Mont. Patton and W. W. McDowell, 
for the sum mentioned in the transcript. 

The main object of the legislature in requiring judgments 
to be docketed in counties other than that in which the 
judgment was rendered, is to give notice to the world that 
the plaintiff had a lien on the defendant’s land in that 
county. And this judgment, as docketed, gave that notice 
as effectually as if it had been entered according to the most 
approved formula. ° 

The next question which presents itself for our consider- 
ation is, whether the Wilson and Duke’s judgments, which 
were rendered upon notes executed in renewal of notes 
which ante-dated the first of January, 1868, were to be con- 
sidered as old debts, and therefore privileged from the right 
of homestead claimed by defendant. Upon this subject 
there is a diversity of opinion. In some of the states, the 
debt, evidenced by a note in renewal of one given previously 
to the statute giving a homestead, is deemed to be a pre-ex- 
isting debt. In Louisiana the contrary is held. Thompson 
on Homestead § 311. 

The question has not been directly decided in this state, 
but in the case of Cable v. Hardin, 67 N. C., 472, it was held 
that a note, given in renewal of an existing note, is a nova- 
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tion of the debt, and the old debt is extinguished by the 
new one contracted in its stead. But there is an apparent 
conflict between the decision in this case and that in Hyman 
v. Devereux, 63 N. C., 624, where the opinion was delivered 
by the same learned judge. Though we think the decisions 
may be reconciled, we deem it unnecessary to atiempt it 
here. For however it may be, and conceding that there 
was no novation, the new note is a new contract, (Story on 
Promissory Notes, § 104) and when given since the adoption 
of the constitution of 1868, and payment is attempted to 
be enforced by means of a judgment and execution, the 
defendant has the right to claim his homestead against such 
a demand. 


Our conclusion therefore is that the Wilson and Duke’s 
judgments, founded on notes taken in renewal of pre-exist- 
ing notes, are new contracts, and subject to the defendant’s 


right of homestead. 

The defendant is entitled to his homestead against all the 
judgments, the executions upon which were in the hands 
of the sheriff at the time of the sale, except those in favor 
of P. F. Patton, administrator, Summey, administrator, and 
T. J. Lenoir. 

How then is the fund tobe applied? Our opinion is, and 
we so decide, that in the first instance the sheriff shall re- 
serve one thousand dollars for the homestead, and then 
apply the residue to the judgments according to the priority 
of their docketing ; but as this will exhaust the fund before 
reaching the judgment in favor of T. J. Lenoir, as that is 
privileged against the defendant’s right of homestead, it 
must be paid out of the thousand dollars reserved for the 
homestead, and the defendant will be entitled to wkat re- 
mains, But as he will be entitled to hold it only during 
his life, the remainder will be subject to the lien of the 
judgments as if it were land. The defendant may, if he 
shall choose to do so, give bond and security to such person 
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as the judge of thesuperior court of Buncombe county may 
designate, to secure the return of the amount upon his 
death, to be applied to such judgment or judgments as shal] 
remain unsatisfied according to priority of docketing, or a 
reference may be ordered by the judge of the superior court 
of Buncombe county to ascertain the value of the life in- 
terest of the defendant, Patton, in the residue of the one 
thousand dollars, after satisfying the Lenoir judgment. But 
in ascertaining the value of his life interest, the homestead 
should be estimated at one thousand dollars, as the defend- 
ant would have been entitled to that amount for his home- 
stead against the judgments founded upon new notes, if the 
amount had not been reduced by an application of a por- 
tion thereof to the Lenoir judgment. 

Lest it may be supposed we have overlooked the point 
raised in the argument before us with regard to marshalling 
the fund, we take occasion to say, that in our opinion that 
rule of equity has no application to a case where the home- 
stead is involved. It is a “consecrated right” granted by 
the constitution, and is an equity superior to all other equi- 
ties. See Butler v. Stainback, ante, 216. 

Let this be certified to the superior court of Buncombe 
county that proceedings may be had in conformity to this 
opinion. 

J. W. Wilson and the Bank of Statesville must pay the 


costs of this appeal. 
Error, Modified. 
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J. J. GUDGER v. WESTERN N. C. RAILROAD COMPANY. 


Railways— Negligence—Removal of Cause to Federal Court. 


1. The plaintiff sues the Western North Carolina railway company for 
damages for personal injuries alleged to have resulted from its erection 
of an ‘‘engineer-stake,’’ in the street of the town of Marshall, over 
which the plaintiff fell and broke his leg; Held that the wrong com- 
plained of is the personal act of those engaged in running the line for 
the proposed road, and, in law, the act of those by whore authority the 
work was done, and that the plaintiff has the right to elect to sue one 
or more of them, alone. 


2. In the course of this proceeding, non-residents (assignees of the road) 
voluntarily become parties defendant, and ask for a removal of the 
case to the federal court ; Held that their motion was properly refused. 


3. To entitle a party to such removal, under the act of congress, there 
must exist in the suit a separate and distinet cause of action, in re- 
spect to which all the necessary parties on one side are citizens of dif- 
perent states from those on the other. 


Morion of defendants to remove the cause to the circuit 
court of the United States, beard at Fall Term, 1882, of 
Mapison Superior Court, before Shepherd, J. 

The cause of action alleged in the complaint is the neg- 
ligent and unlawful erection, in the street of the town of 
Marshall by the defendant company, of a stake against 
which the plaintiff accidentally struck his foot, and in fall- 
ing broke the bone of his leg, and for this injury he seeks 
to recover damages. 

The defendant in its answer admits its incorporation and 
organization under a law of the state, and says that the 
legal title to the corporate property remains in the state, 
while the equitable title thereto is vested in A. S. Buford, 
T. M. Logan and W. P. Clyde, assignees of W. J. Best, by 
virtue of a contract entered into between him and thestate, 
and that they are necessary parties to the suit. 

The answer then proceeds to explain that the engineer- 
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stakes were placed in the street, in the course of a survey of 
the route for the extension of its road, under authority con- 
ferred and as necessary in order to the construction thereof, 
and denies that it caused to be put up the stake against 
which the plaintiff alleges he came in contact, and sustained 
the injury complained of. 

It is further stated that the plaintiff saw and knew of the 
placing of the stake at the curb stone, near and in front of 
his residence, interfering neither with the use of the street 
nor side-walk, and if he stumbled against it, it was his own 
negligence alone that caused the injury, and the company 
is in no manner liable for the consequences. 

It is not necessary to set out in greater detail the allega- 
tions contained in the pleadings, in order to show the nature 
and extent of the controversy between the parties. 

The record states that at fall term. 1882, the said Buford, 

-Logan and Clyde “are made parties defendant and filed 
their answer,” but at whose instance, unless their own, does 
not appear. They also put in an answer alleging the same 
substantial matters of defence, and describing with minute- 
ness of detail the proceedings whereby the former railroad 
property of the same name had come into their possession 
and under their control, under an assignment to them of 
the contract entered into with Best, and the interruptions 
and embarrassments that might ensue, in executing the 
contract for construction, through the recovery of judgment 
and its enforcement by the plaintiff against the franchise 
and property of the company. 

At this stage of the proceeding, the three added defend- 
ants, citizens of other states than that of the plaintiff, file 
their petition for the removal of the cause to the circuit 
court of the United States, under the act of congress in that 
behalf. The motion was refused and they appeal to this 
court. 
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“Gupaer ev. R. R. Co. 


Messrs. J. H. Merrimon and J. M. Gudger, for plaintiff. 
Messrs. D. Schenck, F. H.' Busbee and McLoud & moore, for 
defendant. 


Smitu, C. J., after stating the above. It is a matter of 
moment to the parties that a correct solution be reached of 
the inquiry, whether upon the case presented in the plead- 
ings the defendants are entitled to an order of removal, or 
suspension of further action in the cause in the superior 
court, since, if it ought to have been, and is not transferred 
to the jurisdiction of the federal court, whatever proceedings 
may be thereafter had in the state court, are a nullity, and 
the progress of the cause is arrested by law at the point 
when the removal was demanded. 

We have therefore carefully considered the act of congress 
of March, 1875, as interpreted by the supreme court of the 
United States in Barney v. Latham, 103 U.S., 205; Blake v. 
Mckim, 1b., 336, and Hyde v. Reeble, 104 U.S., 407, with a 
view to ascertain if the case made in the pleadings in the 
present action brings it within the scope and operation of 
the enactment, and entitles the defendants to an order of 
removal. 

The action, divested of extraneous matter, is one of tort, 
and its object the recovery of damages sustained by the 
plaintiff, resulting from the negligence of the defendant 
company. No other person is charged with complicity in 
the unlawful act, if such there be, nor was it necessary for 
the plaintiff to pursue his remedy against all the wrong- 
doers. 

His controversy is with, and his suit is against such party 
as he charges in the complaint with having placed the ob- 
struction in the public street, and noother. If then the in- 
dividual non-resident defendants come in and assume a 
common responsibility with the other defendant, while no 
recovery is asked against them, how can it be said that there 
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bas been constituted in the words of the statute, “a contro- 
versy which is wholly between citizens of different states 
and which can be fully determined as between them”? 
that is, as declared by the court in Barney v. Latham, supra, 
“a controversy finally determinable as between them, with- 
out the presence of their co-defendants or any of them, citi- 
zens of the same state with the plaintiff,” when in fact it 
is exclusively upon the pleadings between the plaintiff and 
the defendant originally sued, as to an imputed unlawful 
act of the latter, the source and ground of the claim to com- 
pensatory damages. The defendants who subsequently 
come in and become parties, assume a common responsi- 
bility with the company, if there be any liability resting 
upon either, for the act, but this cannot impair the plain- 
tiff's right to seek his remedy and pursue it against the 
company if he chooses so to do. 

The wrong complained of in putting up the stake is the 
personal act of those who were engaged in running the pro- 
posed railroad route, and in law the act of those by whose 
authority and in whose service the work was done, and the 
plaintiff has his election to seek his redress against one or 
more of them alone. 

It would in our opinion be a perversion of the purposes 
of the act, and unwarranted by its words, to permit other 
wrong-doers, not sought to be made liable and against whom 
no complaint is preferred, to come in and assume an un- 
necessary liability for themselves, and under this pretext to 
withdraw the only controversy of the plaintiff's seeking from 
a rightfully attaching jurisdiction of the court. 

As the case stands upon the complaint, all the defendants 
are united in resisting a recovery against the company, and 
the asserted and denied right to maintain the action is the 
sole subject matter in contest. 

A controversy between opposing parties to an action grows 
out of conflicting allegations in the adversary pleadings, and 
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none is made in the ¢omplaint against the non-resident de- 
fendants (voluntarily becoming parties) and no issue as to 
them can be eliminated therefrom. | 

“The suit then, as it stands in the complaint,” remarks the 
chief justice in Hyde v. Reeble, “ is in respect to a controversy 
between the parties as to the liabilities of the defendant on 
a single contract,” and substituting tort for contract at the 
end of the sentence, the language is precisely adapted to the 
present case. “ Neither do we think,” he adds, “it (the 
cause) was removable under the second clause of the same 
section, on the ground that there was in the suit a separate 
controversy wholly between citizens of different states. To 
entitle a party to a removal under this clause, there must 
exist in the suit a separate and distinct cause of action in re- 
spect to which all the necessary parties on one side are citi- 
zens of different siates from those on the other.” 

In our view the case presented is not one for removal un- 
der the ac!, and tie application therefor was properly 
denied. 

There is no error and this will be certified to the end that 
the cause proceed in the court below. The appellants will 
pay the costs of the appeal. 

No error. Affirmed. 





GEORGE W. LONG v. HUGH BARNES and others. 


Marriage—Deed—Survivorship—-Married Women. 


1, The living together of a man and woman (formerly slaves) as hus- 
band and wife after the passage of the act of 1866, validating mar- 
riages between such persons, is conclusive evidence of the parties’ 
consent to the contract. Statey. Whitford, 86 N. C., 636, approved. 
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2. An estate in fee to husband and wife ; Held that they take per tout, 
et non per my, and upon the death of either, the estate goes to the 
survivor. 

4. Married women have no greater estates, by operation of the consti- 
tution of 1868, than those conveyed by the terms of the deed under 
which they derive title ; nor are the propertics and incidents belong- 
ing to estates changed by that instrument. 

(State vy. Adams, 65 N. C., 537; State v. Whitford, 86 N. C., 636; Motley 
v. Whitmore, 2 Dev. & Bat., 337; Todd v. Zachary, Bus. Eq., 286, 
cited and approved.) 


EsyectTMENT tried at Spring Term, 1882, of CaLpWELt Su- 
perior Court, before Avery, J. 

The defendants adioitted in their answer that they were 
in possession of the land described in the complaint, and 
alleged that they claimed through Joln Barnes and were 
the owners of an undivided half of the land, and tenants in 
common with the plaintiff. 

The plaintiff offered in evidence a deed from John Barnes 
to Thomas Barnes and Ailsy Barnes, dated January 14, 
1869; also a deed from ‘Thomas Barnes to the plaintiff, 
dated November 25, 1879. 

Thomas Barnes and Ailsy Barnes were staves up to their 
emancipation in 1865,and belonged to John Barnes. Ailsy 
died before November, 1879, and Thomas is still living. 

It was in evidence that Thomas and Ailsy Barnes lived 
together as man and wife, recognizing each other and rec- 
ognized by others as man and wife, while they were slaves 
and after their emancipation in 1865, and until Ailsy died, 
and that the defendants were their children, born while 
they were cohabiting as slaves. | 

No record of the marriage between them had ever been 
made in compliance with the act of 1866, ch. 40, §5. 

The only issue submitted to the jury was, “ Was Thomas 
Barnes, the grantor of the plaintiff, and Ailsy Barnes, the 
mother of the defendants, husband and wife on the 13th 
day of January, 1869.” 
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The defendants’ counsel asked the court to instruct the 
jury: 

1. That the legislature had not the power to make par- 
ties man and wife without their free consent, and that un- 
less they gave their consent to the same in the manner 
pointed out by the statute, the statute is a nullity as to 
them, and they were never man and wife. 

2. That if the parties were man aud wife without com- 
plying with the statute, the change in the rights of married 
women by the constitution (Art. X, §6,) had the effect to 
change the construction heretofore placed by the courts up- 
on a conveyance to husband and wife jointly, and that Ailsy 
Barnes took by the deed from John Barnes an undivided 
half of the land in controversy, which descended to the de- 
fendants, who were admitted to be her heirs at law. 

The court refused to give the instructions asked, and the 
defendants excepted. 

The court charged the jury: 

1. That if they were satisfied by a preponderance of tes- 
timony that Thomas Barnes and Ailsy Barnes were slaves 
prior to the year 1865; were emancipated during that year, 
and while slaves and up to the time when the act of March 
20th, 1866, took effect, cohabited together, recognized each 
other, and were recognized by others, as man and wife, then 
in contemplation of law they were man and wife from the 
time such cohabitation began. 

2. That the acknowledgment provided for in section five, 
chapter 40, of the act of 1866, is, when entered by the clerk 
in conformity to the requirements of the statute, prima facie 
evidence of a marriage; but it is not essential to the valid- 
ity of a marriage contract between freed persons, who were 
cohabiting together as husband and wife when the act took 
effect, that such acknowledgment should have been made 
or entered. 

3. That if Thomas and Ailsy Barnes were husband and 
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wife, then by the deed of January 13th, 1869, the land in 
controversy vested in Thowas and Ailsy as joint tenants, 
and upon the death of Ailsy, the whole estate survived to 
Thomas, and his deed would pass the entire interest in the 
land to the plaintiff. 

Defendants’ counsel excepted to the charge. 

The jury responded in the affirmative to the issue sub- 
mitted to them, and there was judgment in favor of the 
plaintiff. Appeal by defendants. 


No counsel for the plaintiff. 
Mr. M. L. McCorkle, for defendant’s. 


. Asuk, J. The first exception taken by the defendants’ 
counsel was to the refusal of His Honor to charge the jury, 
“that the legislature had no power to make parties man and 
wife without their free consent, and unless they gave their 
consent to the same in the manner pointed out by the stat- 
ute, the statute is a nullity.” 

The ruling of His Honor upon this instruction as asked 
was not erroneous. The first branch of the instruction is 
answered. by the fact that Thomas Barnes and Ailsy Barnes 
continued to live together for several years after the passage 
of the act of 1866, as man and wife, recognizing each other 
and recognized by others as standing in that relation to 
each other. This was certainly conclusive evidence of a 
free consent, and meets the constitutional objection. And 
the latter branch of the instruction has been settled by the 
decisions of this court in the cases of State v. Adams, 65 N. 
C., 5387, and State v. Whitford, 86 N.C., 636, where it was 
held that a record of the acknowledgment of cohabitation 
was not essential to the consummation of marriage, and 
a marriage constituted by the operation of the act could not 
be avoided by a failure to have the acknowledgment entered 
of record ; and that the purpose of the legislature in requir- 
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ing the record to be made, was only to perpetuate the evi- 
dence of the marriage for the benefit of the issue of such 
marriage. 

The next instruction asked—that conceding the marriage 
of Thomas and Ailsy to be valid without a record of their 
cohabitation, the constitution had the effect to take from an 
estate granted to husband and wife, the right of survivor- 
ship, was properly refused: The section of the constitution 
referred to reads: “ The real and personal property of any 
female in this state, acquired before marriage, and all prop- 
erty real and personal to which she may, after marriage, 
become in any manner entitled, shall be and remain the 
sole and separate property of such female, and shall not be 
liable for any debts, obligations or engagements of her hus- 
band, and may be devised or bequeathed, and with the 
written consent of her husband conveyed by her as if she 
were unmarried:” Const. Art. X, § 6. 

We do not believe it was the intention of the framers of 
the constitution by adopting this provision in that instru- 
ment, to effect such a radical change in the construction of 
deeds and wills as that contended for by the defendants’ 
counsel. We are of the opinion its sole purpose was to re- 
strict the marital rights of husbands in the property of 
their wives, by investing all the real and personal property 
they may acquire in their own right, with the attributes of 
“ separate estate,” but never had in contemplation to change 
the established rules of construction, or destroy or change 
the properties and incidents belonging to estates, or to give to 
married women any greater estates than are conveyed to 
them by the terms of the instruments under which they 
derive title. 

Thomas and Ailsy then being husband and wife, the 
deed executed by John Barnes to them dated January 13th, 
1869, vested in them a joint estate, notin joint-tenancy, for 
they were neither properly joint-tenants, nor tenants in 
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common, for being considered as one person in law they 
could not take the estate by moities, but took it by entire- 
ties—per tout, et non per my—and consequently when Ailsy 
died the whole estate remained to Thos. Barnes the sur- 
vivor. 2 Blackstone, 182; Motley v. Whitemore, 2 Dev. & 
Bat., 5387 ; Todd v. Zackary, Bub. Eq., 286. 

The exception to His Honor’s charge is not sustainable. 
His instructions to the jury were substantially correct as 
applied to the facts of the case and are supported by the 
decision in Whitford’s case supra, and the authorities there 
cited. 

There is no error. The judgment of the superior court is 
therefore affirmed. 

No error. Affirmed. 








J. W. LUTZ and wife v. W. H. THOMPSON, 
Contrac'— Evidence—Jurisdiction. 


1. The court will not enforce one part of a contract, not intended asa 
separate and independent transaction, and leave the other parts unful- 
filled. 

. Where a general scheme of settlement of an ancestor's estate was 
agreed upon by the heirs, which failed by reason of the refusal of 
some of them to sign the instrument, it was held competent to show, 
in a suit upon a bond given by one of them, that it was executed at the 
same time with the agreement and as a part of the plan of settlement, 
and that the agreement is still incomplete. 

3. -Where a justice’s court has jurisdiction of the principal matter of an 
action, it also has jurisdiction of incidental questions necessary to its 
determination, and hence may admit an equity to be set up as a de- 
fence. 


(Garrett vy. Shaw, 3 Ired., 395; McAdoo y, Callum, 86 N. C., 419, cited 
and approved.) 
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Civit Action tried at Spring Term, 1882, of CLeavELAND 
Superior Court, before Gudger, J. 

This cause was begun before a justice and taken by ap- 
peal to the superior court, and comes here upon a single ex- 
ception touching the admissibility of certain testimony of- 
fered by the defendant and excluded by the court. 

The action is brought upona plain bend for $16.11, dated 
July 31st, 1876, and given by the defendant to the feme 
plaintiff, the consideration being, as expressed upon its face, 
“real estate.” . Its execution and delivery were admitted by 
the defendant, but he put in evidence a paper, a copy of 
which accompanies the case marked “ A,” and proposed to 
show that it and the bend sued on were executed at the 
same time and under the following circumstances: 

The children of Noah Hoyle, then lately dead, including 
the feme plaintiff and the wife of the defendant, were in- 
volved in disputes as to the advancements that had been 
made, by their ancestor during bis life time, to the different 
members of his family ; and:there being no administrator, 
the parties met for the purpose of settling their difficulties, 
and supposing they had done 30, the paper marked “A” 
was prepared and signed by the plaintiff and the wife of the 
defendant, together with some others of the family, with the 
understanding that it was to be signed by all, and that it 


‘ was to be a complete adjustment of their differences, and 


with the same understanding and in pursuance of that 
agreement the bond sued on was then given. 

He also offered to show that others of the children after- 
wards refused to sign it, or to submit to its terms; and that 
they, together with the plaintiff, had brought an action 
against the defendant for the recovery of the very land, to 
quiet the title to which the bond was given. 

This evidence was offered with a view to showing that 
the two instruments being executed together, made but one 
instrument, constituting a part of an incomplete transaction, 
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which was afterwards frustrated—the defendant insisting 
that under such circumstance, the plaintiff ought not to be 
permitted to recover the amount of the bond of him. But 
the court upon objection being made by the plaintiff, ex- 
cluded the evidence. 


[Copy of the paper marked “ A.”] 


We the undersigned heirs of Noah Hoyle, deceased, have 
this day divided the estate in our opinion as equitably as 
could be done, and we hereby bind ourselves to abide by the 
settlement thus made, viz: each of us has received and 
hereby acknowledge the receipt, for each of us, of four hun- 
dred and twenty-one 1%% dollars. Also, we appoint D. R. 
Hoyle and W. B. Hoyle as our agents to settle up said estate, 
not already settled, collect all debts due said estate, and pay 
all legal claims against the same, and after such settlement 
is made, to divide the residue, if any, amongst the heirs. 
As witness our hands this the 3lst July, 1876. (Signed by 
ten members of the family.) 


Verdict and judgment for plaintiffs, ajpeal by defendant. 


No counsel for plaintiffs. 
Messrs. Hoke & Hoke for defendant. 


Rurrtn, J., after stating the above. In the opinion of 
this court, the evidence of the defendant was improperly 
excluded. Not that he could by parol annex to his bond a 
condition which upon its face it did not bear, or avail him- 
self, in the present state of the pleadings, of a failure in its 
consideration; but upon the ground that the evidence tended 
to show that the contract, of which the bond sued on consti- 
tutes cnly a part, is still incomplete; or rather to establish 
the fact that, instead of a contract, the stipulations between 
the parties amounted only to a proposed contract, which 
has never acquired the force of an agreement, and conse- 
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quently cannot be enforced as a whole, because of the sub- 
sequent dissent of the necessary parties. 

Taking the testimony to be true, it is plain that the parol 
agreement made by the plaintiff in July, 1876, and the bond 
then given by the defendant, were but parts of a general 
scheme for the settlement of their ancestor’s estate, and were 
never intended or expected by the parties to stand as sepa- 
rate and independent transactions; and it would be evidently 
unjust to enforce one part of that scheme and leave other 
parts unfulfilled. See Bell v. Bowers, 4 Coldwell, (Tenn), 311. 

Neither is there any difficulty in the question of juris- 
diction over such a defence a3 that insisted on, because of 
the action having originated in,the justice’s court. When- 
ever such a court has jurisdiction of the principal matter 
of an action, as on a bond for instance, it must necessarily 
have jurisdiction of every incidental question necessary to 
its proper determination. Garrett v. Shaw, 3 Ired., 395. 
And though it cannot affirmatively administer an equity, 
it may so far recognize it as to admit it to be set up asa 
defence. McAdoo v. Callum, 86 N. C., 419. 

Error. Venire de novo. 








ELI PATTON and others v. H. T. FARMER and others. 


Confederate money— Trusts and Trustees. 


1, The rule as to the acceptance and management of Confederate money 
by trustees during the late war between the states, is, that they are 
held to the same degree of care which prudent men exercised in the 
conduct of their business. 

2. The facts here in reference to the acceptanee of the money in 1862, 
by the defendant, clerk and master in equity, and his subsequent con- 
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version of the same into Confederate certificates in the name of him- 
self as ‘“*C. M.E ,”’ are not sufficient to render him liable for the loss 
of the fund. 

(Mabry v. Engelhard, 70 N. C., 377, cited and approved.) 


CiviL AcTION tried at Spring Term, 1882, of HENDERSON 
Superior Court, before Gilliam, J. 

This action is brought to recover money received by the 
defendant H. T. Farmer, as clerk and master of the court of 
equity of Henderson county, the other defendants being the 
sureties on his official bond. 

As admitted the following are the facts of the case: At 
the spring term, 1857, of said court a petition was filed by 
Mary A. Patton and others, as heirs at Jaw of Martin A. 
Gash, for the sale and partition of certain lands descended 
to them from their said ancestor, and a decree to that effect 
being rendered, the defendant Farmer as clerk and master, 
sold the lands at the price of $7,500.00 and took notes from 
the purchasers, payable in two equal annual instalmenis, 
which sale was duly reported to the court at the ensuing 
term and in all respects confirmed. At spring term, 1859, 
the master was directed to collect the purchase money, and 
at fall term in the same year, he was directed to take an ac- 
count and report the parties entitled to receive the fund. 

Notices were issued and served on all the parties, com- 
manding them to appear before the master in order that 
said account might be taken, but they all failed to attend. 

At-fall term, 1860, at his own suggestion, the master was 
ordered to pay the amounts then collected to J. P. Jordan, 
the solicitor of record for the parties, and accordingly he did 
pay to him the sum of $6,005.00, taking his receipt there- 
for—there being then a balance of $2,741.00 still due from 
the purchasers as principal and interest, which they paid to 
the master on the Ist day of April, 1862, in Confederate 
money, the attorney Jordan being then dead. In August 
of that year the master notified the parties that he would 
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transfer the fund to them, if they would give him their notes 
to secure it, which they declined to do, with the exception 
of the plaintiff, Patton, who took one thousand dollars of 
the fund and gave his note therefor, and he being now sol- 
vent the plaintiffs agree to accept it as cash. 

D. §. Gash, the uncle and business agent of the plaintiffs, 
proffered to take the money and receipt for it, but the mas- 
ter was unwilling to pay it to him without a bond, which 
he also declined to give. 

The balance of the money amounting to $1,741 was kept 
by the master in his office in the court house, locked in a 
safe in which were kept all moneys belonging to the office. 

The particular bills received in this case were not labeled 
or kept to themselves, but were placed in the safe with 
moneys received in other cases, though on no occasion was 
any of his own money mixed therewith, or any of it used 
by bim; and upon the books of his office a record was made 
of the amount received in each case, and at all times there 
was in the safe the full amount received from all sources, 
though not in separate packages, nor marked in the names 
of the different cases, and no entry of record was made to 
indicate that the money or bonds kept in the same belonged 
to the office. 

The plaintiffs gave no instructions to the master one way 
or the other about receiving Confederate money, but at the 
time the master took it, in 1862, it was current in that sec- 
tion and received by prudent business men in payment of 
debts of every kind. 

In March, 1864, the balance then in hand due to the 
plaintiffs (the sum of $1,741) together with the moneys be- 
longing to other parties were funded according to an act of 
the Confederate congress, and certificates taken therefor, 
which were deposited in the safe, as the money had been. 
No part of the master’s private funds was embraced in the 
certificates or in any way mixed therewith. The certificates 
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were not taken separately for the sums due in the several 
cases, but so as to embrace several of such sums in one, and 
when produced, as they were on the trial, they appeared on 
their faces to have been taken in the name of “H. T. 
Farmer, C, M. E.” 

There was no order of court which authorized such fund- 
ing of the office moneys, but the master consulted with the 
attorneys of the court and other persons, and acted upon 
their advice in the matter. There was no entry upon the 
books of the office referring to the fact, that the plaintiffs’ 
money had been so funded, nor did the master ever tender 
them the certificates, or offer to pay them the amount col- 
lected, except upon the terms as before mentioned of their 
giving him their notes as security. 

Upon the foregoing facts the judge, being of opinion with 
the defendants, gave judgment in their behalf, and there- 
upon the plaintiffs appealed. 


Messrs. H. B. Carter and Charles A. Moore, for plaintiffs. 
Messrs. David Coleman and J. H. Merrimon, for defendants. 


Rurrin, J. This court can perceive no error in the judg- 
ment of the court below. 

The plaintiffs no where make a suggestion of any fraud on 
the part of the master, and if they had, there is nothing in 
the facts as agreed to which could give the least support to 
such an allegation. On the contrary, that officer seems to 
have been actuated by a high sense of his obligations, and to 
have been perfectly frank and unreserved as to his man- 
ner of dealing with the funils of the office, free of any -pur- 
pose to make individual gain thereby. 

And taking as a test, the rule, several times announced 
by this court, that as to the acceptance and management of 
Confederate money during the uncertain days of the war, 
trustees should be held to just that degree of care and cir- 
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cumspection which prudent men exercised under similar 
circumstances in the conduct of their own business affairs, 
we can discover nothing in the case which should convict 
the master of negligence, either, in the acceptance of the 
money in 1862, or his subsequent disposition of it. As to 
the former: it is expressly agreed to be true, that at that 
stage of the war the prudent business men of that section 
of the country were in the habit of taking such money in 
payment of debts of every kind, and consequently no de- 
fault on that account can be imputed to the defendant in 
this case,and especially as the plaintiffs, with the knowl- 
edge that the order directing the collection of the money 
was unrevoked, withheld all sort of instructions with refer- 
ence to it. And as to the conversion of the money into 
Confederate certificates, that too was done upon the advice 
of parties upon whose judgment he relied, and because it 
was thought to be the best that could be done. It is true it 
was unauthorized and done therefore at the master’s risk, 
and if it had proved to be a mistake so that harm came to 
the plaintiffs from it, he unquestionably would have been 
responsible for the loss. 

‘But as said in Mabry v. Engelhard, 70 N. C., 377, what 
harm did come to the plaintiffs? 

The certificates and the money stood exactly upon the 
same footing, both representing the promises of the same 
power to pay, and depending alike upon the ultimate suc- 
cess of that power, and really if there was any difference 
in their values it was in favor of the certificates. 

It is said, however, that instead of making any invest- 
ment of the money, the master should have paid it out at 
once to the parties entitled to receive it. This surely comes 
with a bad grace from the plaintiffs, who, notwithstanding 
they had been expressly notified to come before the defend- 
ant in order that the parties entitled and their respective 
shares might (as the court had directed to be done) be as- 
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certained and reported, wholly omitted to obey the sum- 
mons, and thus put it out of the defendant to know to whom, 
and how much he should pay. 

It is next said that he should have made an investment 
of the fund, and that a mere change of securities upon the 
same party was equivalent to no investment. This is true, 
and this he sought to do by offering to let the plaintiffs have 
the fund, provided they would secure it by giving their 
notes therefor, but which however they positively refused to 
do, and it is not to be supposed, if they are unwilling thus 
to provide for the security of their own fund, that others 
could be found less reluctant to do so, merely for the priv- 
ilege of using the money, which was constantly depreci- 
ating. 

Indeed, in view of all the facets of the case, one cannot 
avoid an impression that the plaintiffs had made up their 
minds to do nothing, but to remain passive and commit 
their fund to the keeping and management of the defend- 
ant, hoping thereby to avoid on their own part, and put 
upon him, the responsibilities incident to the times, and in 
so acting they do not deserve to be encouraged by the 
courts, 

They had notice of the payment into the office of their 
money, aud we must take it for granted that they were in- 
furmed of the death of their solicitor, and they owed the 
duty at least of selecting another, through whom they might 
ask for such orders as were needed to authorize the pay- 
ment tu them of their money, or for its better investment ; 
and whatever loss they may have sustained is, in a greater 
degree, owing to their own neglect than to any want of dil- 
igence on the part of the defendant. © 


No error. Affirmed. 
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m, J. M. RUNYAN v. WILLIAM PATTERSON. 

nt Fences— Damages for breaking. 

he . A plaintiff, whose fence is insufficient (not five feet high as required 
le, by law), is not entitled to recover damages of the owner of a cow for 
ve breaking into plaintiff’s enclosure, even though the vicious habit of the 
ir animal is known to the owner, 

to 2. Proof that plaintiff’s fence is a “‘ goo! ordinary ”’ one, such as his 
18 neighbors have, does not dispense with the statutory obligation. 

-_ (Jones v. Witherspoon,7 Jones, 555; Burgwynv. Whitfield, 81 N. C., 261; 

Morrison y. Cornelius, 63 N. C., 346; Morse v. Nixon, 8 Jones, 35; Par- 
v- rott v. Hartsfield, 4 Dev. & Bat., 110, cited and approved.) 

l- 

Civit Action tried on appeal from a justice’s judgment 
ot at January Special Term, 1881, of CLEAvELAND Superior 
r Court, before Zure, J. 

t Plaintiff appealed. 

4 Messrs. Hoke & Hoke and Battle & Mordecai, for plaintiff. 

t Mr. David Schenck, for defendant. 

? 

e Smiru, C. J. The defendant’s cow, whose vicious propen- 
sity to break through the enclosing barriers and feed upon 

P the growing crops of others, was known to the defendant by 





repeated acts brought to his notice, made such an irruption 
into the plaintiff’s cultivated field and committed the dam- 
ages for which redress is sought in this action. 

It was in proof that the plaintiff’s fence, varying from a 
few inches over three feet to a few inches over four feet in 
height, was insufficient under the requirements of the stat- 
ute for the protection of the crops it was made to surround, 
and that the entry of the cow was not at the lowest and 
most defective part of it. 

Upon this evidence the court was of opinion that the 
plaintiff could not recover, and in submission thereto the 
plaintiff suffered a judgment of non-suit and appealed. 
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The case falls directly within the principle decided in 
Jones v. Witherspoon, 7 Jones, 555,'wherein the court declare 
“that the owner is not liable in trespass for breaking the 
close, when the former’s cattle wander in search of food 
upon the latter’s unenclosed ground,” and “ that the rights 
and liabilities of the parties would be the same in a case 
where there is no fence or barrier, and one in which the 
barrier is declared by law to be insufficient.” 

In full recognition of the rule, we have recently said, 
DILuarD, J., delivering the opinion, “that now, stock may 
be lawfully allowed to range at large without the right of 
one to recover for their trespasses, or do otherwise than 
drive them off their premises without hurt unless he have a 
fence as required by law.” Burgwyn v. Whitfield, 81 N.C., 261; 
Morrison v. Cornelius, 63 N. C., 346. 

To the same effect are Stoner v. Shugart, 45 I1l., 76; Rich- 
ardson v. Milburn, 11 Mary., 340; Wagner v. Bissell, 3 Iowa, 
396. 

The only feature distinguishing the present case from the 
cited adjudications, is the knowledge of this unruly and 
vicious habit of the cow, possessed by the owner, previously 
to her being permitted to go at large, and to the indulgence 
of which the reasonably anticipated depredations are at- 
tributed. But this does not excuse the plaintiff’s negli- 
gence in failing to put up “a sufficient fence at least five 
feet high,” unless where a navigable stream or deep water- 
course may constitute a part of the: boundary, (Bat. Rev., ch. 
48,§1,) and thus provide against the inroads of unruly 
stock, prompted by a natural instinct in search of food. 
This neglect, if not an active cause in inviting and encourag- 
ing the entry upon a more attractive pasture, is so directly 
coutributory to the result, as to debar all claim to remuner- 
ation for the injury sustained. 

The purpose of the act is to protect the crop, not so much 
from the inroads of orderly and docile, as of vicious and un- 
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ruly animals; and it is a condition precedent to the right of 
recovery that the plaintiff should erect and maintain a law- 
ful fence, such as the statute points out. Had this been 
done, the injury might not have occurred. Nor does the 
fact that the plaintiff had constructed “a good ordinary 
fence,” such as others had in the neighborhood, dispense 
with the legal obligation imposed by the act upon such as 
cultivate the soil and raise crops thereon. 

The point decided in Morse v. Nixon, 8 Jones, 35, has no 
bearing upon the facts of the present case. The poultry- 
eating sow, which upon being chased had been compelled 
to drop the duck in her mouth, and had started again in 
full pursuit of her prey, was held to have become an outlaw, 
and liable to death, when thus caught in flagrante delicto, at 
the hands of the owner of the duck. The same rule had 
been enforced against a sheep-killing dog in Parrott v. Harts- 


field, 4 Dev. & Bat., 110. 


Depredations committed by stock under the promptings 
of a natural appetite, and in the absence of any barrier suf- 
ficient to check and restrain, stand upon a different footing 
when the owner is sought to be held responsible for the 
extent of the injury done. 

There is no error and the judgment must be affirmed. 

No error. Affirmed. 








THOMAS MYERS and wife v. RICHMOND & DANVILLE RAIL- 
ROAD COMPANY. 


Negligence—Damages— Railways— Issues— Obstruction of 
Highway. 


1. In an action for damages against a railway company for personal in- 
juries aMeged to have resulted from defendant’s negligence in placing 
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an obstruction in a public highway, crossing its track, which was 
struck by the wheel of plaintiff’s vehicle, thereby causing the horse 
to take fright and run away, and the plaintiff to be thrown from the 
vehicle and injured ; Held error to submit issues involving only de- 
fendant’s right to use the highway, and whether the user amounted to a 
partial or complete obstruction. 

2. The inquiry should have extended to the negligence of the defendant 
in thus placing upon a highway obstacles calculated to frighten the 
horses of travellers. 

3. The law relating to responsibility of those who put such objects in a 
public highway, touched upon, and the distinction between necessary 
and unnecessary instruments of alarm, pointed out by RUFFIN, J. 


Civit Action tried at July Spring Term, 1882, of GuIL- 
FORD Superior Court, before Gilmer, J. 

This action is brought to recover damages for persunal 
injuries sustained by the feme plaintiff while travelling on 
a public highway, and alleged to have been caused by the 
defendant’s negligence. 

The complaint alleges that while going from her home in 
the country to the town of Thomasville, travelling in a 
buggy, the feme plaintiff was forced to cross the track of the 
defendant’s railroad at a poiut near said town upon a bridge 
which had been hitherto constructed by the defendant ; and 
that upon the bridge on the day in question the defendant 
had negligently placed one of its hand or dump cars, partly 
obstructing the same, and so narrowing tlhe passage across 
it, that whilst attempting with the utmost care to drive over 
it, the wheel of her buggy struck the dump-car and put the 
same in motion, whereby her horse became frightened and 
unmanageable and ran away, throwing her from the buggy 
and inflicting upon her serious and permanent injuries. 

The answer of the defendant denies that the plaintiff 
was injured because of its negligence or that of its servants. 

On the trial the following facts appeared: The highway 
travelled by the plaintiff crosses the track of the railroad 
used by the defendant company near Thomasville, at grade. 
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On each side of the track, ditches had been cut something 
over two feet deep, which were spanned by bridges each 
eight feet long and sixteen feet wide—the company owning 
one hundred feet on both sides of the track—which span 
was cleared so that the bridges were plainly in view to per- 
sons approaching them. 

On the day of the accident, the section-master on the de- 
fendant’s road, who had charge of the hands employed in 
and about the road-bed, took a dump-car from the com- 
pany’s shelter which was located about two hundred yards 
east of the said crossing, and with his hands went to work 
upon the track—it being their invariable habit to have the 
dump-car to accompany the hands. 

Their work that morning was about seventy-five yards 
from the crossing, and at seven o’clock the section-master 
anticipating the passage of trains, and in order that they 
might pass safely, moved the dump-car to the crossing and 
then had’ it taken from the track and placed partly upon 
one of the bridges mentioned. 

The car measured six feet one way and six and a half 
the other, and as loaded at the time weighed some fifteen 
hundred pounds. Upon the car were some tools to be used 
by the hands, their coats and buckets containing *their 
rations for the day, two kegs containing spikes and two red 
flags some twelve by eighteen inches in size, and fastened 
to handles three feet long—the handles being set in the 
kegs so that only the red flannel could be seen above their 
tops. 

The flags were carried for the purpose of signaling trains, 
and it is the custom on all railroads to have such a car to 
accompany the section hands and to bear upon it the articles 
before enumerated. 

About eight o’clock the feme plaintiff, riding in a buggy 
drawn by a gentle horse and which she had been accus- 
tomed to drive over the same route for two years, attempted 
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to pass over the crossing, but in doing so the wheel of her 
buggy struck against the dump-car at which the horse 
took fright, and ran away, and threw her upon the ground 
whereby she was seriously injured. 

It was also shown in evidence that during the day and 
while the car occupied the same position upon the bridge, 
five wagons having wider treads than the plaintiff's buggy, 
passed the bridge without coming in contact with the car. 

At the close of the evidence the judge prepared the fol- 
lowing issues, as those which should be submitted to the 
jury: 

1. Was there space left upon the bridge sufficient for the 
plaintiff with ordinary care to have passed with her horse 
and buggy ? 

2. Were the injuries to the feme plaintiff caused by the 
negligence of the defendant? 

3. What damages did she sustain? 

After the argument of counsel had somewhat progressed, 
His Honor announced that upon reflection he had con- 
cluded to have the jury to ascertain the facts merely, with- 
out their considering any mixed question of law and fact, 
and thereupon he withdrew the issues previously prepared, 
and in lieu thereof submitted the following : 

1. Did the injury occur at a public crossing of the de- 
fendant’s railroad ? 

2. Was the dump-car put upon the crossing by the de- 
fendant’s servants? 

3. Was there space left unoccupied by the dump-car suf- 
ficient for a person exercising ordinary care, to drive a horse 
and buggy over the crossing without striking the car? 

4. Did the plaintiff’s buggy-wheel strike the dump-car, 
and thereby the horse become frightened and running away 
cause her to be injured? 

5. In what sense was the plaintiff damaged ? 

The plaintiffs excepted to the change of the issues as 
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made by the judge, and also to the sufficiency of the sub- 
stituted issues, and they tendered other issues as being the 
proper ones, amongst which were the following: 

1. Did the defendant carelessly and negligently cause and 
allow one of its dump-cars to be placed and remain on the 
bridge or crossing of its railroad? 

2. Was the highway at said crossing obstructed by the 
dump-car so as to prevent the free passage of the plaintiff? 
3. Was she injured by the negligence of the defendant ? 

4. Did she use ordinary care in driving over the bridge? 
' 5. Did the plaintiff’s horse become frightened (while 
crossing) at the dump-car or anything thereon ? 

These issues were rejected by the court, and the plaintiffs 
excepted. 

In substance the verdict of the jury was that the injury 
to the plaintiff occurred at a public crossing of the defend- 
ants’ road, upon which the dump-car had been placed by 
its servants ; that there was space left upon the crossing, un- 
occupied by the car, sufficient for a person exercising ordi- 
nary care to drive a horse and buggy over, without coming 
in contact with the car, and that the injuries to the plain- 
tiff resulted from the fact that the wheel of the buggy struck 
the car, and caused her horse to take fright and run away. 

Thereupon judgment was rendered that the defendant go 
without day, and the plaintiffs appealed. 


Messrs. Scott & Caldwell, for plaintiffe. 
Mr. David Schenck, for defendant. 


Rurrin, J. In the opinion of this court, the plaintiffs 
have just cause to complain of the action in the court be- 
low in respect to the issues submitted to the jury. 

As framed and responded to, they present the plaintiffs’ 
case solely with reference to the defendant’s right to use the 
highway, and make it to depend upon the single question, 
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whether the user amounted to a partial or complete ob- 
struction of the passage across the bridge. His Honor in 
fact throughout the entire trial seems to have considered the 
case only from this one point of view—as also did the de- 
fendant’s counsel who argued the cause before us—thus ex- 
cluding all inquiry as to the defendant’s negligence in put- 
ting into the highway an object of a character likely to 
alarm the horses of those who might pass along it, which 
inquiry is certainly material to the plaintiffs’ right of ac- 
tion, and we think fairly raised by the pleadings. 

That one may be responsible for injuries resulting from 
negligently and unnecessarily putting into a highway ob- 
jects likely to frighten horses of ordinary gentleness, is 
shown by the authorities. 

In Wharton’s Law of Negligence § 107, it is said, that in- 
asmnuch as it is neither unnatural nor unusual for horses, 
when travelling, to become frightened at extraordinary 
noises or sights, so therefore be, who upon a road thus trav- 
elled by horses, makes such noises or exhibits such specta- 
cles, is liable for any damages caused by their taking 
fright. 

The same author at section 836 notes the distinction be- 
tween “necessary and unnecessary instruments of alarm,” 
and says that the former—such for instance as a steam 
whistle on a locomotive, or the like—being essential to im- 
portant industries, are tacitly, if not expressly, licensed by 
the state, and the necessary use of them is not negligence, 
even though animals should be frightened thereby and in- 
jury ensue; though it is otherwise, he declares, when the use 
is not necessary to the industry. 

In accordance with the principle thus laid down by the 
text-writer, the supreme court of Massachusetts in Jones v. 
R. R. Co., 107, Mass., 261, held the defendant to be liable for 
injuries sustained by the owner cf a horse that took fright 
at a derrick, erected upon the company’s lands, by swinging 
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an arm over the track ; such an object, they declared, being 
calculated to terrify animals. 

Of course the responsibility of the defendant in this 
action, depends upon the question, whether the use which 
it was making of the highway at the time of the plaintiff’s 
mishap, was a reasonable one or not, and this in turn de- 
pends upon the character of the object, the urgency of the 
occasion, the manner in which the road was frequented, 
and the hazard to travellers attending an obstruction at the 
particular locality. 

These are all matters to be determined by a jury under 
such instructions with regard to the law, as may be given 
them by the court; but as to which it is not proper that 
this court should intimate an opinion at the present. 

The issues submitted are not in themselves objectionable, 
but they touch only one phase in the plaint:ffs’ case, and it 
is due to them that the other should be passed upon also, 
and therefore there must be a venire de novo. 

Error. Venire de novo. 








WILLIAM A. HANNAH v. RICHMOND & DANVILLE RAIL- 
ROAD COMPANY. 


Action in Tort—Jurisdietion. 


1. An action for damages for an assault does not survive to a personal 
representative. Bat. Rev., ch. 45, § 113, 114. 

2. An action by a passenger against a railroad company for a violated 
contract of carriage, is cognizable in a justice’s court where the com- 
plaint shows upon its face that the cliim asserted in less than $200; 
and the court will ez mero motu take notice of the want of jurisdiction. 

(Peebles v. R. R. Co., 63 N. C., 238; Froelich y. So. Ex. Co,., 67 N.C., 1; 
Israel v. Ivey, Phil. 551; Winslow y. Weith, 66 N. C., 432, cited, dis- 
tinguished and approved. 
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Civir Action tried at Spring Term, 1882, of Rowan Su- 
perior Court, before Lure, J. 

The action is for damages, and was begun by the plaintiff 
on the 15th of August, 1876, in the superior court of Davidson 
county, and after the pleadings were put in, was removed 
for trial tothe county of Rowan. The plaintiff having died, 
his administrator, J. P. Hannah, at spring term, 1881, came 
into court and was made a party plaintiff and allowed to 
prosecute the suit. 

Upon an intimation by the court that the plaintiff could 
not recover, he submitted to a nonsuit and appealed. 


Messrs. J. M. McCorkle and W. H. Bailey, for plaintiff. 
Mr. David Schenck, for defendant. 


Smitu,C. J. The complaint alleges that the plaintiff pur- 
chased a ticket (for $2.75) from the defendant’s agent at 
Thomasville for a passage on the defendant’s train thence 
to Charlotte, and that while travelling on the train as he 
was entitled to do under the contract, he was forcibly ex- 
pelled from the car, in which he was seated, at China Grove 
station, intermediate between the place of starting and of 
his destination, by the defendant, its agents and servants, in 
disregard of the agreement for carriage, whereby he was 
wronged, and suffered indignities, the damages for which 
he seeks a recovery in the action. 

The complaint is, as we understand, in tort and for the 
assault upon the person of the plaintiff, in compelling him 
by the use of actual force to leave the train in which he 
was travelling and had a right to remain, until the arrival 
at Charlotte. 

The defence set up in the answer is that the plaintiff vol- 
untarily left the train, which he entered at Thomasville, at 
the station at Salisbury, where he remained one night, and, 
without another ticket, had resumed his journey in the 
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succeeding passenger train on the next day, and was forced 
to leave it because of his refusal to pay the fare from Salis- 
qury to Charlotte, as passengers under such circumstances 
were required to do. 

The cause was tried at spring term, 1882, and after hear- 
ing the whole evidence the court expressed the opinion that 
the plaintiff was not entitled to recover, in submission to 
which he suffered judgment of nonsuit and appealed. 

As an action for an assault, it did not survive the death 
of the original party, and, as a cause of action, could not be 
prosecuted by the personal representative by the express 
words of the act of April 6th, 1869. Bat. Rev., ch. 45, 
§§ 113, 114. The case to which our attention has been 
called by the plaintiff’s counsel in the argument, (Peebles v. 
R. R. Co., 63 N: C., 238) is not applicable, since the decision, 
rendered at January term, 1869, was itself previous, and 
upon facts that occurred before the passage of the act which 
governs and controls the present case, and upon a different 
law. 

If treated as an action for a violated contract of carriage 
merely, the claim asserted in the complaint would be solely 
within a justice’s jurisdiction—an obstacle equally fatal 
to the recovery. Froelich v. So. Ex. Co.,67N.C.,1. The 
want of jurisdiction appearing upon the face of the com- 
plaint may be taken at any time, and will be noticed and 
acted on ex mero motu by the court. Israel v. Jvey, Phil., 
551; Winslow v. Weith, 66 N. C., 432, and other cases. 

The judgment should have been that the cause of action 
nad abated, and this judgment will be entered in this court. 
Neither party will recover costs. 

Per CuRIAM. Judgment accordingly. 
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*S. R. CARRINGTON v. JAMES ALLEN. 


Practice— Evidence— Issues. 


1. The question as to the plaintiff's right to open and conclude the argu- 
ment is governed by the decision in Stronach vy. Bledsoe, 85 N. C., 473, 


2. Evidence relating to a collateral matter, is not within the rule which 
excludes secondary, when primary evidence is attainable—approving 
Pollock v. Wilcox, 68 N. C., 46. 


3. In a suit upon a note, the defence was, that the consideration was for 
money won at unlawful gaming; Held no error to submit to the jury 
the single issue as to the alleged illegality of the consideration. 


(Stronach v. Bledsoe, 85 N. C., 473; Pollock v. Wilcox, 68 N. C., 46; 
State vy. Carter, 72 N. C., 99, cited and approved.) 


Civit Action tried at Fall Term, 1882, of DurHam Su- 
perior Court, before Shipp, J. 

The action is to recover upon a note under seal in the 
sum of $500, executed by the defendant to the plaintiff on 
February 21st, 1878, and payable one day after date. The 
answer, detailing at length the circumstances under which 
it was made, sets up as a defence that its consideration was 
for money won at unlawful gaming, and that the note by 
reason thereof is void. 

After empanelling the jury and reading the pleadings, 
the court inquired if the issues had been drawn up, to which 
the plaintiff's counsel replied in the negative, suggesting 
that they should be as to the execution of the note and the 
alleged illegality of the consideration. The counsel for de- 
fendant then stated that they did not deny the making of 
the note, but impeached the consideration for which it was 
given. Thereupon a single issue was prepared and sub- 
mitted to the jury in the following form. 


j *RuFFIN, J., having been of counsel, did not sit on the hearing of 
of this case. 
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Was the consideration of the note in suit money won 
from the defendant by gaming? 

The plaintiff's counsel then stated that the subscribing 
witness had been summoned and was then present to prove 
the execution of the note, and, upon His Honor’s ruling 
that his examination was unnecessary, as the fact was ad- 
mitted, claimed the right to open and conclude the argu- 
ment. This was disallowed. 

The defendant was then examined on his own behalf and 
testified to the illegality of the consideration and the man- 
ner in which the note was obtained. His counsel proposed 
to inquire of him, whether or not the plaintiff had not paid 
him a note for $1,500, secured by mortgage, since the date 
of that now in suit. The plaintiff’s counsel objected to the 
witness being permitted to speak of the note unless it was 
produced. 

The defendant stated that he did not propose to show the 
contents of the instrument, but only to prove the payment 
of a debt of about the sum mentioned, as a circumstance 
tending to show that the present claim, not then asserted, 
was invalid and was so considered by the plaintiff himself. 
The evidence wes admitted, and the witness testified to the 
pre-existing indebtedness and its discharge by the plaintiff. 

There was a verdict for the defendant and the plaintiff’s 
counsel asked for a new trial, and assigned as the ground 
therefor three errors : 

1. The denial to counsel of the right to open and con- 
clude. : 

2. The admission of the evidence of the $1,500 debt, and 
its payment. 

3. The insufficiency of the issue to present the matters in 
controversy. 

The motion was denied and judgment being rendered for 
the defendant, the plaintiff appealed. 
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Messrs. Staples, Moring and Schenck, for plaintiff. 
Messrs. Roulhae & Fuller, and J. W. Graham, for defendants. 


Smitu, C. J. The first alleged error is disposed of in the 
late ease of Stronach v. Bledsoe, 85 N. C., 473, to which we refer 
without further comment. 

2. The second assigned error is equally without support, as 
the instrument spoken of related to a collateral matter, and 
is not within the rule which excludes secondary when 
primary evidence is attainable. This is settled in Pollock v. 
Wilcox, 68 N. C., 46; and State v. Carter, 72 N. C., 99. 

3. The issue as appears from the complaint and answer,and 
the concessions of counsel, comprehended the only matter 
in controversy, and the court properly refused to distract the 
the attention of the jury by introducing unnecessary issues, 
and confining them to the one point—the illegality of the 
consideration on which the note was executed. 

There is no error and the judgment must be affirmed. 

No error. Affirmed. 








NATHAN ADAMS v. WILLIAM UTLEY. 
Evidence— Admissions. 


The admissions of a party are always evidence against him, and the fact 
that they are contained in the pleadings filed in the cause, does not 


affect its competency. 
(Isler y. Murphy, 83 N. C., 215, cited and approved.) 


Civit AcTIon to recover balance due upon a bond, tried 
at Spring Term, 1882, of Waker Superior Court, before 
Bennett, J. 

Appeal by plaintiff. 
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Mesrs. Fowle & Snow, for plaintiff. 
Messrs. Lewis & Son, for defendant. 


Rurrin, J. Of the several exceptions taken, it is neces- 
sary that we should notice but one, the others involving no 
legal principles, and being such as are not likely to occur 
upon another trial of the cause. 

The plaintiff commenced his action on the 20th day of 
June, 1878, seeking to recover a balance alleged to be due 
on a bond, originally for $391.00, executed the 25rd day of 
October, 1867. 

In his complaint, after setting forth in the first article the 
execution of the instrument by the defendant, he alleges in 
the second article, “that no part of the debt had been paid 
except $91.00 on the 2nd of November, 1867; $9.60 on the 
24th of August, 1870; and $5.00 on the 5th of June, 1876,” 

In an answer filed at February term, 1879, the defendant 
adinits the execution of the bond, though he says, it was 
not given to plaintiff, but to plaintiff’s wife ; and in the 2nd 
article he avers “ that item two of the complaint is not true, 
for that it does not state all the payments made on the bond ; 
that about 1867, he paid $100 thereon, and soon thereafter 
$70.30, and afterwards and that at various times in small 
amounts he has paid on said bond about seventy-five dollars.” 

Afterwards the parties were allowed by the court to 
amend their pleadings, and in answer to a new complaint, 
substantially the same with the former, the defendant de- 
nies the allegations thereof seriatim, and as a further defence 
alleges that the bond sued on was executed more than ten 
years before the commencement of the action, and he there- 
fore pleads payment thereof, and the statute of presump- 
tions. 

On the trial the plaintiff offered evidence for the purpose 
of showing that the credit dated the 24th of August, 1870, 
was in fact made at that time, and upon an intimation of 
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the court that it was insufficient to rebut the plea of pay- 
ment, the plaintiff’s counsel then offered the original answer 
as containing the admission of defendant with reference to 
the credits upon the bond set out in the complaint—that 
answer having been read with the amended answer, as a 
part of the pleadings at the outset of the trial. “ But the 
court, (we here quote verbatim from the case) being of opin- 
ion that the denials in the amended answer covered all al- 
legations of payment made in the complaint, ruled against 
the plaintiff, to which ruling the plaintiff excepted.” 

We find it difficult to apprehend the exact purport of 
His Honor’s ruling as thus given in the statement of the case. 
To know whether he rejected absolutely, as being incompe- 
tent, the evidence of the defendant’s admissions contained 
in the original answer, or whether admittirg it to be com- 
petent, he adjudged it to be, in law, insufficient to rebut the 
presumption of payment arising from the lapse of time. 
But taking it to be either way, we hold it to be erroneous. 

The fact that the evidence of the admissions was contained 
in an answer constituting a part of the pleadings in the 
cause, cannot, as we conceive, detract from its competency. 
‘A man’s own admissions touching the subject of a contro- 
versy to which he is a party, are always admissible against 
him, and much more ought they to be so, when solemnly 
made in a proceeding in a court of justice. 2 Danl. Ch. 
Prac., 977, and Hunter y. Jones, 6 Randolph, 541. 

Neither, as we take it, can its competency be destroyed by 
the fact, that an amended answer was subsequently filed un- 
der the leave of the court. As a declaration of the defend- 
ant, it can lose none of its vigor because of that circum- 
stance. It is still none the less his declaration, made at a 
time when he was called upon to disclose the truth, and as 
such, may be evidence against him, while neither the origi- 
nal nor amended answer could be evidence for him. Such 
a declaration has, more than ordinarily, the sanction of the 
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presumption that a man will not untruly speak to. his own 
hurt. 

We know of no authority directly in point. But the 
analogy afforded by Isler v. Murphy, 83 N. C., 215, tends 
strongly to support our view. There, the plaintiff recov- 
ered judgment in the superior court, and afterwards her 
attorney entered upon the judgment docket a receipt in full 
of the judgment. Subsequently the plaintiff moved in the 
cause upon notice to defendant to amend the record by 
striking the receipt from the docket, and the court ordered 
the same to be done. In another proceeding, and upon an 
issue as to whether the judgment had been satisfied, the de- 
fendant was allowed, notwithstanding the order of amend- 
ment, to put in evidence the original receipt, it not having 
been effaced, and this court approved of the ruling. “The 
receipt,” says Ditiarp, J., speaking for the court, “ though 
‘not admissible, nor received by the judge, as the record, or 
any part thereof, is still the admission of payment by the party, 
and as such proper to be laid before the jury. 

In the present case the amendment was made by a new 
answer, and not by withdrawing or defacing the original ; 
so that the defendant’s admissions remain uncancelled. In- 
deed, in no other way than this, should the courts ever 
allow amendments to be made in the pleadings of a cause, 
since in this alone can a correct history of the case at every 
stage of its progress be preserved, and the records of the 
court, itself, kept free of mutilations, ordefacement. 1 Danl. 
Ch. Proc., 470. 

As to the competency of the testimony offered, so far as 
it depends upon its sufficiency to go to the jury, we do not 
see how it can be questioned. As we construe it, the answer 
as originally drawn contains an implied, but still unequiv- 
ocal, confession, on the part of the defendant, to the truth 
of the credits specified in the complaint, and the only im- 
putation upon its verity consists in the assertion that it 
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failed to set forth other credits for payment alleged to have 


been made. 

This confession, though not conclusive as to the true dates 
of the endorsed credits, certainly constituted evidence bear- 
ing directly upon that issue, and it would be strange indeed, 
if it could be bereft of its cogency, by an amended answer, 
which eould under no circumstances be evidence for the de- 
fendant. 

The genuineness of the credits and their dates as endorsed, 
was a question of fact for the jury. But when once egtab- 
lished, then the effect upon the legal presumption of pay- 
ment would become a matter of law for the court. 

Seeing that the jury have been deprived of testimony 
competent and proper for their consideration in passing 
upon the question of fact, there must be a venire de novo. 

Error. Venire de novo. 








D. L. BOING v. RALEIGH & GASTON RATLROAD COMPANY. 
Evidence—Jurisdiction. 


1, Proof that the plaintiff ’s cow was seen near the defendant company’s 
railway track, with one of its legs broken, about the time that two 
trains had passed over the road, is some evidence in support of the 
plaintiff’s claim for damages. (Distinction between a scintilla and 
sufficiency of evidence.) 

2. Jurisdiction of justices of the peace and superior courts—concurrent, 
exclusive and derivative—discussed by ASHE, J., citing the act of 1877, 
eh. 251, and Allen vy. Jackson, 86 N. C., 311, and other cases. 

(Mathis vy. Mathis, 3 Jones, 132 ; Sution v. Madre, 2 Jones, 320; Bailey v. 
Pool. 13 Ired. 404 ; Cobb vy. Fogalman, 1 Ired, 440; State v. Revels, Busb., 
200 ; State v, Allen, 3 Jones, 257 ; Nanceyv. R. R. Co.,76 N. C.,9; West 
v. Kittrell, 1 Hawks, 493; Allen v. Jackson, 86 N. C., 321; Boyett v. 
Vaughan, 85 N. C., 363, cited and approved.) 


. 
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Civit Action tried, on appeal from a Justice’s judgment, 
at July Special Term, 1882, of Vance Superior Court, before 
Graves, J. 

This action was to recover damages for injury to live 
stock, to wit, one cow of the value of twenty dollars. 

This action was tried before the justice under the provis- 
ions of section 10, chapter 16, of Battle’s Revisal. Two free- 
holders were summoned and sworn by the justice to ascer- 
tain the damages, who assessed the same at twenty dollars, 
and the justice thereupon rendered judgment against the 
defendant for that amount, from which judgment the appeal 
was taken. 

The defendant by leave filed an answer in the superior 
court, and denied each of the allegations in the complaint, 
except that which alleged that the defendant was a corpora- 
tion and owned the Raleigh & Gaston railroad. 

On the trial in the superior court, the plaintiff introduced 
a witness who testified in substance that on the 14th day of 
September, 1881, about nine o’clock a. m., he passed overa cer- 
tain section of defendant’s road on his way to a certain 
store, and did not at that time see any cow near defend- 
ant’s railway track; that he returned about eleven o’clock 
a. m. of the same day, and saw the cow of the plaintiff 
down some twelve or fourteen feet from the road bed of the 
defendant, with one of its legs broken or crushed; and he 
further testified that from nine to eleven o’clock that day, 
two trains (one passenger and the other freight) had passed 
over defendant’s road. 

There was some other evidence as to the value of the cow, 
and in corroboration of the testimony of the first witness, 
that the cow was lying with its leg broken within twelve or 
fourteen feet of the railroad. 

Upon this evidence the court expressed the opinion, that 
while there was some evidence competent to go to the jury, 
it was a bare scintilla leaving the matter not proved; and 
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upon this intimation the plaintiff submitted to a nonsuit 
and appealed. 


Mr. Geo. B. Harris, for plaintiff. 
Messrs, Hinsdale & Devereux, for defendant. 


Asue, J. The opinion intimated by His Honor, we think, 
was manifestly erroneous. The evidence offered was com- 
petent, or it was not. If not competent, it should have been 
withdrawn from the jury; but if competent and any evi- 
dence of the matter in issue, then it was an invasion of the 
province of the jury for the court to express an opinion as 


to its effect. 

The line of distinction between what is a scintilla, or, what 
is the same thing, no evidence, and sufficient evidence, is so 
narrow that it is often very difficult for a court to decide 
upon which side of the line the testimony falls. 

There is no principle of practice better settled than that 
what is competent or admissible evidence, or whether there 
is any evidence, are questions for the court; but whet is a 
sufficiency, or effect of evidence, lies exclusively withiz the 
province of the jury. 

If there is merely a scintilla of evidence, or such as raises 
only a possibility or conjecture of a fact, it is no evidence, 
aud the judge should so charge the jury. But when the ev- 
idence is relevant and tends to prove the matters in issue, 
it should be snbmitted to the jury, and the failure to do so 
is a violation of the act of 1796. Mathis v. Mathis, 3, Jones, 
132; Sutton v. Madre, 2 Jones, 320; Baily v. Pool, 13 Ired., 
404; Cobb v. Fogleman, I Ired., 440; State v. Revels, Busb., 
200 ; State v. Allen, 3 Jones, 257. In this last case, Pearson, 
C. J.,in commenting upon the narrow boundary between 
no evidence and slight evidence, observed that “the di- 
viding line may be marked thus far ; when there is evidence 
of a fact, which in connection with other facts, if proved, 
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would form a chain of circumstances sufficient to establish 
the fact in issue, the fact so calculated to form a link in the 
chain, although the other links are not supplied, is never- 
theless some evidence tending to establish the fact in issue, 
and its sufficiency must be passed on by the jury. But 
when the evidence could under no circumstances form a 
link in the chain, and although competent, yet has no rele- 
vancy or tendency to prove the fact in issue, the jury should 
be so instructed.” 

Should a jury find against the weight of the evidence or 
upon insufficient evidence, it is in the province of the 
court to remedy the evil to some extent by granting a new 
trial. 

The testimony offered in this case which His Honor held 
to be no proof, we think was some evidence of the fact in 
issue, and was not only competent but relevant and tended 
to prove the faci charged in the complaint, and should 
therefore have been submitted to the jury that they 
might consider it and give it such weight as they might 
think it deserved. 

In this court, the counsel for the defendant moved to dis- 
miss the action for want of jurisdiction in the superior 
court, basing his motion upon the fact that the action was 
commenced before the justice of the peace under section 10, 
chapter 16, of Battle’s Revisal, which had been declared to 
be unconstitutional. Nance v. C. C. Railway,76 N.C.,9. The 
answer to that is that the act of 1876-7, ch. 251, gave to 
justices of the peace concurrent jurisiiction of civil actions 
not founded on contract, when the value of the property in 
controversy does not exceed fifty dollars; and although the 
justice in this case summoned freeholders to assess the dam- 
ages, it was yet his judgment, though irregular and perhaps 
erroneous. 

The counsel seems to have overlooked the distinction be- 
tween the cases, where the jurisdiction of the superior 
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courts and the courts of justices of the peace is concurrent, 
and where it is exciusive in the one or the other. We take 
the distinction to be, that where it is concurrent, and a case 
is carried by appeal to the superior court, and the ap- 
pellant, as in this case, files an answer under leave of the 
court and goes to trial without objection, the court will have 
cognizance of the matter by virtue of its original jurisdic- 
tion of the subject matter of the action, and by the consent of 
the parties thus manifested, however irregular the proceed- 
ings may have been in the justice’s court. West v. Kittrell, 
1 Hawks, 493. But when a justice of the peace takes cog- 
nizance of an action of which he has no jurisdiction, and 
the case is carried by appeal to the superior court, that 
court acquires no jurisdiction because its jurisdiction is 
altogether derivative, and depends upon that of the justice 
from whose court the appeal is taken. Allen v. Jackson, 86 
N. C., 321; Boyett v. Vaughn, 85 N. C., 363. 

There is error. Let this be certified to the superior court 
of Vance county that a venire de novo may be awarded. 

Error. Venire de novo. 





S. H. HILTON vy. R. J. MCDOWELL and others. 
Partnership— Evidence—Statement of Case. 


1. To render competent the declarations of one partner against another, 
it is incumbent on the judge to determine the question whether there 
is prima facie evidence of the copartnership, and from his decision as to 
this preliminary matter there is no appeal. The proof in this case 
furnishes some evidence that defendants were jointly interested in the 
business. 

2. Suggestion as to preparation of statement of case on appeal—matter 
not pertinent to the point raised should be omitted. 
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Crviz Action tried at Spring Term, 1882, of MrcKLen- 
BuRG Superior Court, before Gudger, J. 
Defendants appealed. 


Messrs. Bynum & Grier, for plaintiff. 
Messrs. Wilson & Son, for defendants. 


Rurrin, J. In this case a single exception was taken in 
the court below, and that one was so feintly argued by coun- 
sel here as virtually to amount to its abandonment. 

The plaintiff sues upon an account alleged to be due him 
from the defendants, as partners, for lumber furnished them 
for use at their gold mine, and the only question is, whether 
by his proofs of the partnership he had prepared the way 
for the admission of the declarations of one of the parties 
as evidence against another. 

Being examined as a witness, the plaintiff testified that 
he had an interview with the defendant, Miller, prior to his 
undertaking’to furnish the lumber; that Miller asked him 
whether he had seen Richardson, and at the same time said 
to him, “ We will want a large lot of lumber and if you will 
sell it right we will take a good deal.” He also told witness 
that be would find Richardson at the Central Hotel in Char- 
lotte. The witness sought Richardson and found bim at 
the place designated, and made a contract with him for the 
delivery of the lumber. It was then proposed to ask the 
witness, touching his conversation with Richardson in re- 
gard to the contract as evidence against the defendant, 
Miller, to which the defendants objected upon the ground 
that no sufficient proof of the existence of the copartnership 
had been offered. The court, however, held otherwise, and 
admitted the evidence—though only as against the defend- 
ant Miller. 

It cannot be seriously doubted that the declarations of 
Miller to the plaintiff, furnished some evidence of the fact 
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that he was to be jointly interested with Richardson in the 
purchase of the lumber; and this being so, it was incum- 
bent on the judge to determine the question, at least, so far 
as to say whether there was such prima facie evidence of the 
copartnership as to render competent the declarations of one 
against the other—and from his decision as to this prelimi- 
nary matter, there can be no appeal, and consequently there 
was no error committed. 

We take, this occasion once more to call the attention of 
the Bench and Bar to the manner of stating cases on appeal, 
and urge upon them the propriety of making their state- 
ments less cumbersome than they sometimes do. In this 
case the counsel having disagreed amongst themselves, it 
devolved upon the judge who presided at the trial to pre- 
pare the statement for this court, and instead of a simple 
summary of the evidence, which was all that was needed to 
present the only point made in the case, there is sent up as 
part of the record a detailed statement of the entire testi- 
mony, as given in by eight different witnesses and covering 
twelve entire pages of paper, all of which we have been 
forced to scrutinize in order to see whether other exceptions 
were not taken. 

It would certainly seem that a proper consideration of the 
additional expense thus entailed upon litigants, and the 
needless consumption of the time of the court, ought to in- 
duce to somewhat more of care in this regard—to say noth- 
ing of the unseemly appearance which the records of the 
court are made to wear by such a mass of useless matter. 

No error. Affirmed. 
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J. M. FAIRLEY v. B. R. SMITH & CO. 
Evidence of Market Values—Expert— Newspapers. 


1. A witness cannot be permitted to testify to a knowledge of the mar- 
ket value of a commodity in a distant city (Boston), where his infor- 
mation is solely derived from reading the market reports in a newspa- 
per published at a remote point (Charlotte), 

2 But it is competent for him to give ancstimate and opinion of his own 
as to such values, provided he be qualified to speak as an expert. 

3. Market reports of such newspapers as the commercial world rely on, 
are admissible as evidence of market values. 


(Smith v. R. R. Co., 68 N. C., 107, cited and approved.) 


Civit Action for damages tried at Fall Term, 1881, of 
Union Superior Court, before Avery, J. 


Defendants appealed. 


Messrs. Wilson & Son, for plaintiff. 
Messrs. Burwell & Walker, for defendants. 


SmitH, C.J. In the trial of the issue of damages it be- 
came material to ascertain the market price of cotton in 
Boston between the 1st and 13th days of February 1876, and 
to prove the value, one Townsend, a clerk and book-keeper 
in the plaintiff’s employment during that period, and who 
had usually assisted in weighing the cotton bought and sent 
off, was introduced as a witness on his behalf. He testified 
to a knowledge of the market value of cotton in Boston at 
the date mentioned, and that be derived bis information 
from reading the market reports in the Charlotte Observer, a 
daily newspaper published in that city, but that his present 
recollection of the price was only from having consulted the 
files of that paper to refresh his memory, the day before. 

This testimony after objection was permitted to go te the 
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jury and the exception to its admission constitutes the only 
matter for consideration on the appeal. 

While the witness speaks of refreshing his memory by 
reference to the telegraphic reports in the columns of the 
Observer, and recalling what had faded from his recollection, 
it is plain the evidence is but that what is thus supplied. 
The witness does not profess to derive, from this and other 
accessible sources of information, the means of forming an 
estimate and opinion of his own, for in such case the 
testimony would be competent; but he manifestly depends 
upon a single newspaper report alone of the condition 
of the market and the value of the commodity in 
a distant city. The witness thus becomes the medium of 
communication of the published report to the jury, and does 
not testify as an expert practically conversant with the cot- 
ton trade, and giving the results of his own inquiry and 
examination obtained from such reliable sources as were 
within reach, and confiding in which prudent men would 
act in the daily transactions of business. 

Is evidence derived as this was from reading the reports 
of the Boston market contained in the columns of a single 
daily paper issued at Charlotte, competent to go to the jury 
in proof of the value of cotton in Boston in February, 1876? 

This question we proceed to consider, and to examine the 
more important of the many adjudications to be found in 
the reports. 

In Sisson v. Cleveland and Toledo R. R. Co., 14 Mich., 489, 
theexclusionof evidence of the state of the market as derived 
from reports in newspapers was held to be error; and in the 
subsequent case of Clev. and Tol. R. R. Co. v. Perkins, 17 
Mich., 296, the introduction of the papers themselves was 
sustained to show the market price of an article, Cootry, J., 
who delivered the opinion in both cases, stating in the first, 
the general rule to be, “to admit market reports of such 
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newspapers as the commercial world rely on, as evidence of 
market values.” 

Mr. Justice Story in Alfonzo v. United States, 2 Story, 421, 
designates one thus testifying, as an expert, and ruled that 
a witness residing in Boston could testify to the price of 
sugar at Matanzas, from which place it had been imported, 
(as could merchants in the latter place,) when he had equal 
facilities from his actual trade and business in Boston in 
obtaining knowledge of the market. 

None of these cases recognize the competency of such tes- 
timony from one who derives his information from the re- 
ports in a single newspaper published at a remote point, 
and in the absence of any proof of the source from which it 
was obtained, or that it was accepted and acted upon as re- 
liable by prudent business men. 

In Lawrent v. Vaughn, 30 Verm. 90, a witness was heard 
to speak of the market price of peas in Albany, on its ap- 
pearing that he was engaged in the produce business in 
that place, as well as in Vermont, and received his informa- 
tion from those with whom he then had business relations. 

Similar testimony was received in Lusk v. Druse, 4 Wend., 
313, the witness being qualified to speak of the market price 
of wheat from an examination of the books of large deal- 
ers in that article. 

In Henkle vy. Smith, 21 IIl., 238, the Weekly Gazette was al- 
lowed to be introduced as evidence of the market, it being 
shown that the reports of grain were corrected weekly by 
the defendants themselves, and were thus in a measure their 
own declarations. 

In Lawton v. Chase, 108 Mass., 238,a person who had been 
for many years engaged in sawing and in buying and sell- 
ing logs in neighboring towns, and had put up a saw mill 
of his own in the immediate vicinity of the premises, and 
thus possessing unusual opportunities for acquiring knowl- 
edge, was permitted to prove the value of the logs. 

24 
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So again in Whitney v. Thatcher, 117 Mass., 528, a mer- 
chandise broker in Boston, having, as a member of houses 
which had business relations with each other in that city 
and in New York, become conversant with sales of bags in 
the latter place derived from daily prices current lists and 
daily reports of sales in New York to the Boston firm, was 
allowed to speak of the price of that commodity in New 
York, the court declaring “ that it is the experience which he 
acquires in the ordinary conduct of affairs and from means of 
information, such as are usually relied on by men engaged in 
business for the conduct of that business, that qualifies the wit- 
ness to testify.” 

But a more recent and more lucid exposition of the prin- 
ciple is contained in the opinion in Wheeler v. Lynch, 60 N. 
Y., 469. There, the files of a newspaper were offered to show 
the market value of.wool. After disposing of certain ob- 
jections to the charge to the jury, Mitier, J., proceeds 
thus: “ The court was alsoin error in admitting the ship- 
ping and prices-current list without some proof showing 
bow or in what manner it was made up: where the infor- 
mation it contained was obtained, or whether the quotations 
of prices made were derived from actual sales or otherwise. 
It is not plain how a newspaper, containing the prices-cur- 
rent of merchandise, of itself, and aside from any explana- 
tion as to the authority from which it was obtained, can be 
made legitimate evidence of the facts stated. The accuracy 
and correctness of such publications depend entirely upon 
the sources from which the information is derived. Mere 
quotations from other newspapers, or information obtained 
from thuse who have not the means of procuring it, would 
be entitled to but little, if any weight. The credit to be 
given to such testimony must be governed by intrinsic evi- 
dence, and cannot be determined by the newspaper itself, with- 
out some proof of knowledge of the mode in which the list is 
made out.” 
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Mr. WuHartTon deduces the following general rule in re- 
gard to this form of evidence: A newspaper, whose office 
it is to procure and publish market prices, and whose editors 
are proved to apply to brokers and others dealing in the 
staple for information, is prima facie evidence of such prices 
at atime when living witnesses to the fact cannot be ob- 
tained. * * * But such publications are not admissible 
without evidence showing that the prices-current are drawn from 
reliable sources.” 1 Whar. Evi., § 674. 

In harmony with these expressions is the language of our 
own court in Smith v. R. R. Co., 68 N. C., 107, where a wit- 
ness stated that he knew the price of cotton in New York 
only from accounts of sale rendered by his commission mer- 
chants in that city, on whom he drew for the reported bal- 
"ances put to his credit, and from telegrams, circulars and 
correspondence. In regard to this testimony Ropmay, J., 
says: “Andso with regard to the price of a commodity 
at a certain time and place, a single sale would be slight 
evidence, for it might be under exceptional circumstances ; 
whereas the result of all the sales of the day, or of a period 
shortly before or after, embodied in a reputation among 
dealers in the article, is the best evidence which the nature 
of the case admits. The reputation thus formed and circu- 
lated by telegrams, commercial circulars, and the prices 
current in newspapers, is such evidence, as is acted on with- 
out hesitation by all dealers in their most important trans- 
actions.” He further declares that such a witness “ must 
be regarded in the same light as a scientific expert.” See also 
Cliquots Champagne, 3 Wall., 117, and 145. 

From this review of decided cases, it is plain the evidence 
received in the present case bas none of those essential safe- 
guards to ensure the accuracy of the published information, 
as to the state of a distant market, to warrant its unquali- 
fied submission to the jury. It does not appear that busi- 
ness men acted upon this information, as truthful and cor- 
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rect, in their transactions with each other; nor from what 
source the information itself comes. Nor does the witness 
possess the qualifications permitting his opinions, if he had 
such outside the printed report, to be given to the jury as 
coming from one possessing personal experience and thereby 
rendered competent as an expert to give those opinions. 

We therefore think there was error in the admission of 
the evidenee, thus obtained by the witness, and without any 
proof outside the paper of its trustworthiness and recogni- 
tion, as such, by business men dealing in cotton. There 
must be a new trial and it is so ordered. 

Error. Venire de novo. 





WILLIAM Mc. SURRATT v. J. D. CRAWFORD and others. 


Justice’s Judgment—Evidence—Motion to issue Execution— 
Appeal. 


1. A transcript of a justice’s judgment, sent up to be docketed in the su- 
perior court, need not contain more than the essential particulars con- 
stituting the judgment; and where the justice authenticates the same 
by his certificate, it will be regarded as having been regularly taken, 
in the absence of proof to the contrary, even though the judgment it- 
self was not signed by the justice. 

2 The fact that personal notice of a motion to issue execution was given 
to defendant, is determined affirmatively upon granting the order, 
where there is no proof that the same was not actually given. Nor is 
it necessary in such case that an affidavit should be made that the 
judgment is unsatisfied. 

3. There is no necessity for making a levy on the real property of an ex- 
ecution debtor. The judgment creates the lien. 

4. The irregular manner of preparing statement of case on appeal, con. 
demned. It should only contain matter explanatory of exceptions 
taken. 

(Broyles vy. Young, 81 N. C.,315; Morton v. Rippy, 84 N, C., 611; Wil- 
liams y. Williams, 85 N. C., 383, cited and approved.) 
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EsecTMEnt tried at Spring Term, 1882, of Montgomery 
Superior Court, before Gudger, J. 


Verdict and judgment for plaintiff. Appeal by defend- 
ants. 


Mr J. W. Mauney, for plaintiff. 
No counsel for defendants. 


Smitu, C.J. The plaintiff derives title to the land men- 
tioned in his complaint by virtue of a sale made by the 
sheriff of Montgomery county, under an execution issued 
from the superior court of Davidson county, upon a judg- 
ment originally recovered before a justice of the peace and 
upon a transcript thereof docketed in said court, and also 
docketed in the superior court of Montgomery, by Thomas 
A. Jones against the defendant, consummated by the exe- 
cution of the sheriff’s deed therefor. 

The exceptions taken by the defendant and appearing 
upon the record are to the evidence introduced in support of 
the plaintiff’s title, and its legal sufficiency to divest the 
estate of the debtor, and transfer it to the plaintiff. 

1. The defendant objected to the admission in evidence of 
the judgment docketed upon the filing of the transcript from 
the justice by whom it was rendered, for that, the judgment 
had not the signature of the justice for its authentication. 

The transcript sent up and certified was in the following 
form: 


Transcript of judgment before H. 


Tuomas A. JONEs, 


v. , 
B. Dusenbury, justice of the peace. 
J. D. CRAWFoRD. 


Judgment in the above entitled action was rendered for 
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the plaintiff and against the defendant, the 9th day of Sep- 
tember, 1874, for amount of principal, $50; interest from 
13th day of December, 1865, $29.21; costs to J. H. Wel- 
NI, DB kc tece cksnntisicies- sesecbicovedonsee nieadbbbetiiewekc ‘el $80.51 


I certify that the foregoing is a true transcript from my 
docket of the judgment rendered in said action by me this 
9th day of September, 1874. 

(Signed) 1. B. Dusensury, J. P. 


The judgment is authenticated by the certificate of the 
justice as a correct and true transcript, and the docketing in 
the superior court gave to it all the efficacy of a judgment 
originally there rendered, for the purpose of enforcement 
under final process. Bat. Rev., ch. 63, § 19. Broyles v. 
Young, 81 N. C., 315; Morton v. Rippy, 84 N. C., 611; Wil- 
liams vy. Williams, 85 N. C., 383. 

It is not required that the transcript, sent up in order to 
the docketing in the superior court, should contain more 
than the essential particulars constituting the judgment, 
and though the signature is not attached to the judgment, 
it must be assumed, from the terms of the certificate of au- 
thentication, that it was entered up regularly and in proper 
form in the absence of any proof to the contrary. 

2. The second objection is to the alleged want of proof of 
personal notice given to the debtor of the proposed applica- 
tion to the clerk to revive the judgment, and for leave to 
issue execution thereon. The notice is as follows: 


Tuomas A. Jones, (Judgment in Davidson Superior 
Piaintiff. { Court. 
Superior Court—Davidson County. 
To J. D. Crawford ; 
You will take notice that on the 22nd day of March, 1879, 
at the court house in Lexington, Davidson county, we shall 
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move the clerk of the superior court of said county for leave 
to issue execution against you in above action for the debt 
and cost due in said case. 

(Singed) THomas A. Jones, Plaintiff, 

to use of W. McSurratt 
by John H. Welborne. 

The endorsed return thereon is “executed by reading 
summons this 11th day of March, 1879. Geo. W. Hender- 
son, Const.” 

It is not material to determine whether the return is 
itself sufficient evidence of service, although it would be of 
a subpoena issued for summoning a witness to testify in a 
cause. C©. C. P., § 349. The fact that personal notice was 
given to the defendant as required by the statute, is deter- 
mined affirmatively by the clerk in making the order, and 
there is no suggestion made or proof offered that it was not 
actually given. It was not necessary to be proved by 
affidavit, except when the plaintiff undertakes to testify to 
the fact, and the judicial action of the clerk in the premises, 
if liable at all to a collateral attack, must be presumed to be 
regular and proper. 

3. The third exception is to the sufficiency in form and 
effect of the adjudication, in that, the clerk does not find on 
affidavit that the debt remains unpaid. The order made is 
in these words: 

“Upon due service of notice to the defendant and satis- 
factory proof of the judgment of J. H. Welborne attorney, 
it is ordered that the plaintiff have leave to issue execution 
against the defendant. March 22d, 1878.” (Signed by C. 
F. Lowe, C. S. C.) 

Notwithstanding the confusion of the name of the attor- 
ney acting with the plaintiff in obtaining leave to sue out 
execution, the association of the judgment with the notice 
sufficiently points out and identifies the judgment to be re- 
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vived, and on which leave to issue execution was asked and 
allowed. It is not required that an affidavit be made that 
the judgment or some part of it remains unsatisfied and 
due, since, while if the fact is to be established by the plain- 
tiff’s own oath it must be in that form, any “ other satis- 
factory proof” is admissible for that purpose. 

4. The last exception is tothe absence of any levy on the 
land, preceding the sale mentioned in the sheriff’s return 
upon the process. 

There would seem to be little if any advantage, and cer- 
tainly no necessity for making a levy on the real property 
of the debtor, under the present system of practice which 
creates a lien on all such as belonged to the debtor on the 
day of docketing the judgment, or has been by him since 
acquired in the county where docketed ; and the execution 
operates, where personal property cannot be found, as an au- 
thority and order for the sale. Itis in the nature to this 
extent of the writ of venditioni exponas. The only effect of a 
previous levy is the specific appropriation of the property 
on which it is made, out of other equally liable to the plain- 
tiff’s debt, and may confer an equity on others to have the ° 
property first levied on, sold and exhausted before resorting 
to the other real property of the debtor. But the levy is 
recited in the sheriff’s deed to have been made on March 
31st, 1879, while the sale took place on May 5th following, 
and the omission so to state in the return cannot have the 
effect of avoiding the saleand the conveyance of the land. 

Before concluding the opinion, we are constrained to re- 
fer to the loose and irregular manner in which the case on 
appeal is stated. Some of the exhibits are twice copied and 
are ‘inserted without any regard to their mutual relations 
and order, producing a confusion in the record. which 
greatly and unnecessarily adds to our labors in understand- 
ing the points arising on the appeal, and may lead to mis- 
apprehension of the facts. The case on appeal should not 





OCTOBER TERM, 1882. 
GRIER v. CAGLE. 


set out in full the evidence introduced, but only so much as 
is explanatory of an exzeption relating to its admission, 
exclusion or legal effect, and the facts with the instructions, 
if there be exception thereto by the appellant, and the re- 
quests of counsel for instructions asked and refused, and 
such as were given instead, and a specific assignment of er- 
rors. C.C. P., 301. A compliance with the provisions of 
the Code would facilitate our own labors. There is no 
error. 
No error. Affirmed. 





J. N. GRIER v. J. H. CAGLE, Administrator, and others. 
Witness— Section 343 of the Code. 


A defendant administrator is incompetent under section 343 of the Code 
to testify in reference to a land transaction between the intestate and 
himself, in a suit against him by creditors of the estate to subject the 
land, which is alleged to have been fraudulently conveyed by the in- 
testute to the defendant.) 


(Rhem y. Tull, 13 Ived., 57; Wall vy. Fairley, 77 N. C., 105; Bryant v. 
Morris, 69 N. C., 444, cited and approved.) 


Crvit Action, tried at Fall Term, 1882, of TRANSYLVANIA 
Superior Court, before Shepherd, J. 
The plaintiff appeaied. 


Mr. James H. Merrimon, for plaintiff. 
Mr. David Coleman, for defendants. 


Smitu, C.J. The plaintiff, having recovered judgment 
against the defendant, as administrator of his deceased 
father, Leonard Cagle, and there being no available assets 
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to satisfy the same, in this action, instituted on behalf of 
himself and other creditors of the estate, seeks to pursue 
certain moneys of the deceased debtor, which it is alleged 
in the complaint were used in payment for the tract of Jand 
therein described under a fraudulent arrangement between 
him and the defendant, in pursuance of which the estate 
therein was conveyed to the latter to avoid payment of the 
debts of the intestate. 

The aim anc object of the suit is to charge the land with 
the sum invested in the purchase, and coinpel the defend- 
ant to account therefor, and upon his failure, to have the 
land and so much of the proceeds appliel to the discharge 
of the claims against the intestate’s estate. 

The defendant denies the imputations of fraud, and avers 
that he paid the entire price from funds of his own, and the 
deed was properly and bona fide made to hiin by the vendor. 

Upon this main issue made in the pleadings, the defend- 
ant was examiued as a witness for himself, and was allowed 
to testify to transactions between himself aud his intestate, 
in reference to the land, and precedent to the execution of 
the deed, terminating in the conveyance of title to himself. 

The competency of the defendant to give these transac- 
tions in evidence was resisted by the plaintiff, as coming 
within the inhibition of section 3435 of the Code, and the 
ruling of the court in admitting it constitutes the exception 
presented for review. 

As the grantee and administrator are one and the same 
person, and the alleged fraud cannot be reached and reme- 
died, even if they were different persons, under the act of 
1846, which enables the personal representative of a de- 
ceased debtor, whose personal property proves to be insuffi- 
cient, on application to the proper court for an order of 
sale, to subject such real estate as may be required in due 
course of administration in payment of debts and charges 
administration, as the debtor may have owued and “ con- 
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veyed with intent to defraud his creditors, and all rights of 
entry and rights of action, and interests in lands, tene- 
ments and hereditaments, which he may devise or by law 
would descend to his heirs,” the present mode of proceed- 
ing affords the only remedy for creditors in the case, and 
upon the facts alleged in the complaint. Bat. Rev., ch. 45, 
§§ 61 to 71 inclusive; Rhem v. Tull, 13 Ired., 57; Wall v. 
Fairley, 77 N. C., 1085. 

It is plain if a suit be brought under the authority of the 
act, by the persoual representative against the devisee, heir 
er fraudulent alienee of the land, for its conversion into as- 
sets, the defendant could not be heard to testify to a commu- 
nication or transaction between himself and the deceased in 
support of his own title and to defeat the plaintiff's action, 
and we see no reason why the statutory disability would 
not apply with equal force to such testimony proceeding 
from the defendant asserting title in himself, when the 
creditors sue both him and the personal representative, to 
enforce upon the latter a neglected legal duty. Though 
necessarily associated as defendants, their relations are ad- 
versary, inter sese, as to the subject matter of the action, as 
truly and for all practical purposes, as if they were arrayed 
in opposition upon the record; aud certainly no prejudice 
ought to accrue to creditors because they coerce hit to do 
what the obligations of his assumed trust required him to 
do without coercion. 

The difference between the voluntary action of the repre- 
sentative, and the coercive order of the court, consists in 
the fact, that in one case the creditors put in motion the le- 
gal machinery provided for the conversion of real into per- 
sonal estate, which the representative ought and has refused 
to put in motion himself. 

In the present case, the administrator cannot sue because 
the title was not in the intestate, and could not be fraudu- 
lently alienated ; and the only remedy to recover the prop- 
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erty thus, as alleged, fraudulently invested, and subject it 
to the payment of debts, is open to the creditors by a direct 
action against the party, who participates in the fraud and 
takes title to himself. In all substantial respects as re- 
gards the alienee claiming the estate, the creditors occupy 
towards him the same relation as would the personal repre- 
sentative occupy in a proceeding by himself to obtain an 
order of sale of property, fraudulently conveyed, and within 
the terms and scope of the statute. 

Nor is the case varied because the grantee is also the ad- 
ministrator of the deceased, and, refusing to account for the 
moneys of the intestate used in the purchase of the land 
and denying his liability in the premises, forces upon the 
creditor a’recourse to the only remedy provided by the law. 

The administrator, when he sues, sues for the creditors, 
whose representative aud trustee he becomes, and when he 
cannot, the creditors become actors and sue for themselves ; 
and testimony incompetent in the former, would seem to be 
not less so in the latter action. The same rule ought to 
govern in both, and, in our opinion a fair and reasonable 
interpretation of the act, looking to its obvious purpose and 
the evils against which it is directed, includes the testimony 
of the defendant admitted on the trial, and it ought to have 
been excluded. The case is stronger than that of Bryant v. 
Morris, 69 N.C., 444, the facts in which were held to be 
within the spirit, if not within the letter of the disabling 
enactment. 

Without passing upon other exceptions, the ruling to 
which we have adverted must be declared to be erroneous, 
entitling the plaintiff toa new trial, and in order thereto 
the verdict must be set aside. Let this be certified. 

Error. Venire de novo. 
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ANDERSON STARR & CO. v. CAROLINE A. HALL, Ex’x. 
Attorney and Client. 


An attorney cannot, under his general authority, aceept service for his 
client of the original process by which the action is begun. 


APPEAL from an order made at Spring Term, 1882, of 
BuncomBE Superior Court, by Gilliam, J. : 

(in this case the summons issued on the 29th day of No- 
vember 1875, and was returned endorsed as follows, “Ser- 
' vice accepted this 83rd December 1875.—C. A. Hall, per M. 
E. Carter, atto.”) 

At spring term, 1876, the complaint was filed, and also 
what purported to be an answer for the defendant, prepared 
by Carter & Carter, attorneys, of which firm M. E. Carter 
was a member. 

The cause stood upon the docket until spring term, 1882, 
when the defendant obtained a rule upon the plaintiff to 
show cause why the acceptance of service madein her name 
should not be stricken out, as unauthorized bysher, and the 
answer made for her be withdrawn from the files of the 
court, and also moved to quash the summons and dismiss 
the action. 

In support of the rule, she offered her own affidavit, in 
which she sets forth that while she had retained Mr. Carter, 
as her attorney in the general management of the estate of 
her testator, and in the prosecution and defence of several 
actions brought for and against her, as executrix, she had 
never given him authority to accept service of process in 
her name, or to enter an appearance for her without the 
actual service of process, 

She furtker declares that until the very day upon which 
she applied for the rule, she had no notice of the pendency 
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of the action, or that any summons had ever issued or been 
accepted, or any answer filed, or entry of appearance made 
for her, and that Mr. Carter had ceased to be her attorney 
since the year 1877, he then having other engagements 
which made it inconvenient for him to serve longer in that 
capacity. 

Mr. Carter was also examined as a witness and stated that 
upon the death of the defendant’s testator, he became the 
general counsel of the executrix for the management of the 
estate, and assumed the active control of all matters pertain- 
ing thereto; that he collected the money due for insurance 
upon the testator’s life, sold a stock of goods belonging to 
the estate, and paid, and collected debts, giving receipts © 
when necessary. He also brought several actions in the 
name of the executrix and conducted them to their deter- 
mination without advising with her, and defended one or 
more suits brought against her—doing all these things by 
virtue of his employment as the general counsel for the es- 
tate, and not upon any special employment in any particular 
ease. But that in no instance save this one, had he accepted 
service of a summons for her, nor had he been generally 
authorized to do so, or specially in this case, and that his 
only motive for doing so, in this instance, was to save the 
defendant the annoyance of having service made by an of- 
ficer, and to avoid costs to the estate; and that, for the rea- 
sons, stated by the defendant, he had ceased to be her attor- 
ney since 1877. This motion was made by another attorney. 

Upon the evidence the judge below found the fact to be: 
That the summons in this case did not go into the hands of 
the sheriff, nor was it served on the defendant or accepted 
by her, but that Mr. Carter, acting as her attorney, and at 
the request of the plaintiffs’ attorney accepted the ser- 
vice thereof, the same being done to save her inconvenience 
and expense, though without authority, either general or 
special; that the defendant had no knowledge of such ac- 
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ceptance, nor of the entry of an appearance in her name, 
or the filing of an answer, or of the pendency of the action, 
until the day upen which she applied for the rule, and then 
she learned it accidentally; and thereupon he allowed the 
defendant’s motion, and ordered the entry of “service ac- 
cepted ” to be erased, und granted leave to withdraw the 
answer filed, and the appearance entered for her. To this 
ruling the plaintiffs excepted and appealed. 


Mr. James H. Merrimon, for plaintiffs, 
Mr. Johnstone Jones, for defendant. 


RurFIiy, J, (The authorities, with reference to the right 
of an attorney to bind his client by accepting service of 
process for him, leave no room to doubt the correctness of 
His Honor’s ruling in this case. 

An attorney cannot, under his general authority, accept 
service for his client of the original process by which the 
action is beguy. 1 Wait’s Actions, 439; Bagley v. Bark- 
land, 1 Exch., (W. H. and G.) 1; Masterson v. LeClaire, 4 
Minn, 108.) 

he principles upon which these authorities rest, is, that 
it is no part of the duty of an attorney, nor within the 
scope of his authority, to admit of service for his client, of 
the original process by which the jurisdiction of the court 
over the person of che client is first established, for until that 
be done, the relation of client and attorney cannot be- 
gin; nor can it be created by the act of the attorney alone. 
To exercise such a power would be to act rather as an agent, 
or attorney in fact, than as an attorney of the court, and to 
give effect to it, therefore, there must needs be a special 
authority for it; and as the law is plain, that the summons 
must be personally served upon the defendant, if a party 
will take upon himself the responsibility of discarding the 
mode prescribed by law, and admit of a waiver of such 
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service by an attorney, he is bound to see to it, that the lat- 
ter has the authority to act, or else, the inconvenience must 
be on himself.) 

After judgment, even in the case of an unauthorized ap- 
pearance for the defendant, the courts will use some caution 
in giving relief, and will consider how far they can do so 
without doing prejudice to the plaintiff, who may have 
trusted to the official character of the attorney and thereby 
been misled. But when pending the litigation the author- 
ity of the attorney is denied, they more readily grant re- 
lief if asked in due season. Weeks on Attos. § 197. 

We are bound to accept the facts as found in the court 
below, and taking it to be true that Mr. Carter, however he 
may have construed his right to act for the defendant, by 
reason of his general retainer as her counsel, had really no 
authority to bind her, or to enter an appearance for her; 
and that she remained ignorant of his action in the matter, 
and even of the pendency of the suit, until the day of her 
application to be relieved, there can be no question as to the 
duty of the court to protect her, and therefore the judgment 
is affirmed. Let this be certified. 

No error. Affirmed. 








W. K. DAWKINS v. A. C. PATTERSON and others, 


Mortgagor and Mortgagee— Trusts. 


Mortgayor defaulted, and mortgagee under a power in the deed sold the 
land after due advertisment; an agent of mortgagee became the pur- 
chaser in the amount of the secured debt, and after deed to him re- 
conveyed to mortgagee; all of which was assented to by the mort- 
gagor under an agreement that he was to have twelve months there- 
after to redeem, which he failed to do; the sale was fairly and hon- 
estly conducted ; Held, 
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(1) The rule prohibiting trustees from buying at their own sales, either di- 
rectly or indirectly, does not apply to the facts of this case. 


(2) The effect [of the transaction is to convert the mortgage into an ab- 
solute deed, with a legal right in the mortgagor to reacquire the land 
upon the terms of the agreement. 


(Brothers y. Brothers, 7 tred. Eq.,150; Patton v. Thompson, 2 Pones Eq., 
285; Froneberger v. Lewis, 79 N. C., 426; Elliott y. Poot, 3 Jones Eq., 
17; McLeod y. Bullard, 84 N. C., 515 and 86 .N. C., 210; Taylor vy. 
Heggie, 83 N. C., 244; Blount vy. Carroway, 67 N.C., 396, cited and ap- 
proved.) 


Crvit Action, tried at Spring Term, 1882, of RiceMonpD 
Superior Court, before Shipp, J. 

The plaintiff being indebted to the defendants in the sum 
of $367.15 by note executed and bearing date on October 
30th, 1874, and payable at twelve months, on the same day 
with one Randolph McDonald (whose relations to the mat- 
ter are unexplained), conveyed by mortgage to the defend- 
ants the tract of land described in the complaint, with con- 
dition that the deed should be void if the note was paid at 
maturity, according to its tenor; and if not, vesting in the 
mortgagees a power of sale for its satisfaction. 

The plaintiff having made default, the defendants after 
due advertisement and according to the terms of the mort- 
gage, sold the premises at public sale to William Blue, for 
the amount of the secured debt, and conveyed the same to 
him. 

In bidding and buying, Blue acted as agent of the defend- 
ants,and subsequently for the same consideration recon- 
veyed to the defendants. 

The sale and purchase by Blue, as the last and highest 
bidder for the defendants was assented to by the plaintiff 
under an agreement between the defendants and himself, 
that he should have twelve months thereafter in which to 
pay the debt and redeem the land, and failing to do so, that 
the sale should stand and the title and estate of the defend- 
ants become and be absolute. 

25 
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The land was not redeemed, nor was any offer to redeem 
made, within the time limited by the agreement, and on 
February 5th, 1877, after the expiration of the time, the 
defendants under summary proceedings before a justice of 
the peace evicted the plaintiff and recovered possession for 
themselves. 

The foregoing statement of facts rests upon the allega- 
tions in the complaint that are not denied, and the findings 
of the jury upon such as are controverted. 

The case transmitted with the record presents only the 
additional matter that an issue as to the value of the land 
was tendered by the defendants, but on a suggestion from 
thecourt that it was unnecessary as evidence would be heard, 
as if such inquiry was put in the form of an issue, upon 
those that were submitted, it was withdrawn, and as under- 
stood by the court without objection from the plaintiff. 
Such evidence was introduced and heard by the jury, the 
estimates of the witnesses being that the land was worth 
in the opinion of some $400, in the opinion of others $500, 
and a declaration of one of the defendants was proved to 
the effect that under certain circumstances he would not 
like to take $1,000 for the property. 

Upon the rendition of the verdict the plaintiff moved for 
judgment thereon, and being denied, and judgment rendered 
dismissing the action with costs, the plaintiff appealed. 


Messrs. Burwell & Walker, for plaintiff. 
Messrs. J. D. Shaw and Battle & Mordecai, for defendants. 


Smita, C. J., after; stating the case. The law is well set- 
tled by a series of decisions in this state, that a trustee or 
mortgagee acting under a power vested in him by the deed 
cannot become a purchaser at his own sale, either directly 
or through an intervening agency, for the reason that his 
duties as trustee in making sale, under circumstances to 
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command the highest price for the property, would be in 
conflict with his interests as a purchaser in obtaining it for 
the smallest sam. This isa principle enforced in equity 
for the benefit of the cestui que trust or mortgagor, and he 
may affirm or avoid the sale at his election. Brothers v. 
Brothers, 7 Ired. Eq., 150; Patton v. Thompson, 2 Jones’ Eq., 
285; Froneberger v. Lewis, 79 N. C., 426, and numerous other 
cases. 

And this reserved right to avoid the sale may be exer- 
cised by creditors who are not secured in the trust deed, but 
are interested in the estate conveved as the source to which 
they must look for payment. Elliott v. Pool,3 Jones’ Eq., 17. 

It is also decided that the relations of the mortgagee (at 
least with a power of disposition) to the mortgagor, are, if 
not the same, so similar to those subsisting between a trus- 
tee and his cestui que trust, as to require the application of 
the rule, that where the mortgagee obtains the equity of re- 
demption or equitable estate from the mortgagor, he must 
show in support of the validity of the conveyance or trans- 
fer, beyond that afforded by the production of the instru- 
ment itself, the fairness of the transaction and rebut the 
presumption of the exercise of undue influence arising out 
of the relation in securing it. McLeod v. Bullard, 84 N.C., 
515; affirmed on the rehearing; 86 N. C., 210; Taylor v. 
Heggie, 83 N. C., 244. 

If the facts of the present case brought it within the scope 
of the rule, we should disregard the sale and restore the 
parties to the position previously occupied by them, re- 
spectively, as mortgagor and mortgagee, with the incidents 
inseparable from that relation. 

But no estate or interest in the land was passed or ac- 
quired under the agreement as to the bidding, but only the 
assent of the mortgagor given to the bidding by the agent 
of the defendants for them, and their becoming the pur- 
chasers, if their bid was higher than the bid of others, 
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and was of a sum sufficient to discharge the debt; and thus 
dispense with the rule, which, for his protection only, pro- 
hibited them from purchasing at the sale. The considera- 
tion for the assent is a further extension of the time of re- 
demption, and such contract though by parol is valid. 
Blount v. Carroway, 67 N. C.; 396. 

There is no suggestion in the complaint that the sale was 
not in all respects open and fair, or that any injury resulted 
to the plaintiff from the manner in which it was conducted 
and closed. The assent to the sale was unnecessary, for it 
was made pursuant to an agreement, and in the exercise of 
a power contained in the mortgage deed, and could have 
been made without the further assent then given. The only 
consent required was that the defendants might bid and 
buy, if necessary, to save their debt, and this was procured 
by an agreement for a right of redemption to be exercised 
within a year thereafter. The effect of the transaction was 
consequently to convert the mortgage into an absolute deed, 
with a legal right in the plaintiff to re-acquire the land on 
the terms of the substituted agreement entered into between 
the parties. If there were circumstances of fraud, oppres- 
sion or undue advantage taken of the plaintiff, of which the 
record discloses none, the matters in pais might afford ground 
for the interposition of the court granting the plaintiff relief. 

But his asserted equity is to have declared null the sale 
itself because of the bidding and purchase, however fair 
and honest and notwithstanding the waiver for a valid con- 
sideration, because the equitable principle governing such 
transactions, generally, has not been observed in this. We 
do not assent to the proposition, and in our view the ar- 
rangement was effectual and the plaintiff failing to take 
advantage of its terms cannot now find relief in this court. 

We therefore uphold the ruling of His Honor and affirm 
the judgment. 

No error. Affirmed. 
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FRED. H. STITH and others v. JOHN F. McKEE and others. 
Deed— Evidence— Equity— Correcting Mistake. 


1. Evidence of the value of land seven years after the execution of a 
deed conveying it, is not incompetent, as bearing upon the intention 
of the maker to convey a fee simple estate, to show that the considera- 
tion recited was the full value of that quantity of interest, even though 
the same is not paid in money, but in property. 


. Where a party has been in continued possession of land, the court 
will not withhold its aid in correcting a deed therefor upon the ground 
of his laches in seeking relief ; to deprive him of this, there must be au 
abandonment of right or acquiescence in the enjoyment of the property 
by another, inconsistent with his own claim. 


(Jones v. Sasser, 1 Dev. & Bat., 452; Lewis v. Cor, 4 Ired. Eq., 198, cited 
and approved.) 


EsectMENtT tried at January Special Term, 1882, of Davip- 
son Superior Court, by Seymour, J. 

This is an action for the recovery of land begun in 1881. 
Both parties claim under Nancy Trotter—the plaintiffs 
under a conveyance from her heirs since her death, and the 
defendants under mesne conveyances from Philip Hendrick, 
to whom she conveyed in 1826. 

The deed to Hendrick after acknowledging the receipt of 
the sum of two hundred dollars as its consideration, con- 
tains the following limitation : 

“The aforesaid land with all its waters, woods, &c., to 
have and to hold, and I the said Nancy Trotter do for my- 
self and my heirs warrant and forever defend the right and 
title of the above bounded land against all and every other 
person or claim on the said Philip Hendrick, his heirs and 
assigns forever, &c.” 

The plaintiffs insist that the effect of the deed was to pass 
only a life estate to Hendrick, and as he is now dead, they are 
entitled to the possession of the land. On the other hand 
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the defendants insist that it passed a fee simple estate, but 
that ifit did not, it was so intended, and so understood by 
the parties, and if there is any failure in it, it is owing to a 
mistake in the draftsman. 

In response to an issue submitted to them the jury found 
affimatively, “that it was the intention of Nancy Trotter to 
convey, and of Philip Hendrick to purchase an estate in 
fee, by the deed, and that it was the intention of the parties 
that the deed should pass such an estate, and the words of 
inheritance were omitted by mistake.” 

Upon the strength of the verdict, judgment was rendered 
for the defendants, and the plaintiffs appealed. 


Messrs. W. H. Bailey and Merrimon & Fuller, for plaintiffs. 
Messrs. J. M. Clement, J. M. McCorkle and G. N. Folk, for de- 


fendants. 


RurFIn, J. The finding of the jury makes it unnecessary 
that we should consider the question as to the operation of 
the deed, and the estate which it in fact passed ; for however 
tbat may be, the defendants are clearly entitled to the judg- 
ment of the court, unless some error was committed in the 
conduct of the trial, of which the plaintiffs can complain, 
and for which they are entitled to have the verdict set aside; 
as to which we will now proceed to consider their exceptions. 

As bearing upon the intention, with which the deed was 
executed, the defendants offered evidence as to the value of 
the land in 1826, and to show that the sum of two hundred 
dollars recited in the deed as its consideration, was the full 
value of the fee ‘simple estate therein. The first exception 
taken was, that one of their witnesses was allowed to speak 
of its value in 1833—seven years after the execution of the 
deed. 

The most that could be said against this evidence is, that 
it was immaterial, and conceding it to be so, it would not be 
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proper to disturb the verdict on account of its admission. 
If immaterial, then it was harmless. If pertinent, then it 
was competent. 

With the same view of affecting the intention of the par- 
ties to the deed, the plaintiffs offered evidence going to 
show that the consideration of two hundred dollars, recited 
therein, was not paid in money but in a stallion, and they 
then offered to show, by common reputation the value of the 
animal, which upon objection they were not permitted to 
do. 

We deem it needless to consider the quality of the testi- 
mony offered, for whatever may have been the actual value 
of the horse, supposing the consideration to have been dis- 
charged in that way, the parties to the contract put their 
own estimate upon him—the one agreeing to part with, and 
the other to accept him at the price of two hundred dollars ; 
and the only effect of the evidence, if received, could have 
been to show that they were mistaken in their estimate as 
to his value, and not as to the price agreed upon for the land ; 
and therefore it could avail nothing towards conducting the 
jury to a proper conclusion as to the latter matter. If 
offered for the purpose of contradicting the deed, by show- 
ing that the real consideration paid was less than the one 
recited upon its face, then, in the absence of any suggestion 
of fraud or imposition, the testimony was clearly incompe- 
tent. Jones v. Sasser,1 Dev. & Bat., 452; Powell v. Man. 
Company, 3 Mason, 347; Shelby v. Wright, Willes Rep., 9. 

The plaintiffs insist that Hendrick and those claiming 
under him have forfeited their right to the aid of the court, 
in correcting the deed, by reason of their delay in seeking 
such relief, and they therefore moved the court to give them 
judgment notwithstanding the verdict of the jury, but this 
the court declined to do. 

That one may preclude himself by his laches from assert- 
ing a right which otherwise the courts would help him to 
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enforce, there are abundant authorities to show. But to do 
so in any case, there must be something, on his part, which 
looks like an abandonment of the right, or an acquiesence 
in its enjoyment by another, inconsistent with his own claim 
or demand, and accordingly we have searched in vain for a 
single instance in which a court has withheld its aid in the 
enforcement of an equity, on the ground of the lapse of time 
when the party seeking it has himself been in the continued 
possession of the estate to which that equity was an inci- 
dent. 

The cases, to which counsel referred us, were all cases de- 
pending upon the statute of limitations, or some kindred 
statutory provision, and in every instance there was a pos- 
session held adversely to the party seeking to be relieved. 

In Lewis v. Cox, 4 Ired. Eq., 198, the distinction which we 
are now attempting to make seems to be pointed out. That 
was a suit for the specific performance of a contract for the 
purchase of land, instituted after the lapse of forty years 
from the date of the contract. The court held that the lapse 
of time furnished strong grounds to believe that the con- 
tract had been abandoned, and at all events, repelled all 
claim to the interference of a court of equity; but at the 
same time there was a plain intimation that the decision 
would have resulted differently, if the plaintiff could have 
shown that he had entered, and kept possession under the 
contract. 

In our case, Hendrick, the original purchaser, took pos- 
session under color of a deed, which, as the jury find, was 
intended to convey to him an absolute estate in the land, 
and he and those coming in under him have retained that 
possession continuously since 1826—just that possession 
which they would have taken and retained, had the deed 
been such as it was intended to be. Where then is the evi- 
dence of any abandonment of their right in the premises? 
or of any acquiescence in its enjoyment by another, incon- 
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sistent with the relief they now seek at the hands of the 
court ? 

While bound, like all others, to understand the law. and 
to know the legal import of the deed under which they hold, 
they were not bound to anticipate an effort on the part of 
the plaintiffs or those who sold to them, to defeat the inten- 
tion with which the deed was made, and to assert an in- 
equitable claim to the land thereby conveyed. Until as- 
sailed from some quarter, they were not called upon to act, 
and consequently no presumption could arise against them 
because of their failure to do so. 

The conclusion of this court therefore is that there is no 
error in the judgment of the court below, and the same 


must be affirmed. 
No error. Affirmed. 








JOHNSTON & SILER v. N. W. JONES. 


Judgment—Leave to issue Execution—Statute of Presumptions 
and Limitations. 


1. A judgment rendered before, though docketed after, the adoption of 
the Code of Civil Procedure, is subject only to a presumption of satis- 
faction, and not to the statute of limitations as prescribed in the Code- 

2. Leave to issue execution may be granted when the fact is established 
that the judgment has not been paid in full. 


( Pasour v. Rhyne, 82 N. C., 149, cited, distinguished and approved.) 


AbpeaL from an order made at Spring Term, 1882, of 
Macon Superior Court, by Gilliam, J. 

This was a motion for leave to issue execution made be- 
fore the clerk of the superior court of Macon county on the 
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29th day of August, 1879, notice thereof issuing to the de- 
fendant on the same day. 

The judgment was obtained in the superior court of said 
county on the 15th day of April, 1867, and was docketed on 
the 26th day of December, 1868. Divers executions were 
issued, the Just one in April, 1877. 

The defendaut filed a written answer to the motion, in 
which he alleged: 1. That he owed the plaintiff nothing. 
2. That he had paid the judgment. 3. That the same was 
barred by the statute of limitations. 

The plaintiff, Johnston, filed an affidavit before the clerk 
in which he made oath, that there was still a balance due 
on the judgment, and that the defendant had made fre- 
quent acknowledgments of his indebtedness upon said 
judgment, the last one being not more than eighteen 
months prior to the date of the motion. 

After considering the defendant’s answer and the attidavit 
of the plaintiff, the clerk found as a fact, that the judgment 
had not been entirely satisfied, and that it was not barred 
by the statute of limitations, and thereupon he granted 
leave to issue execution for the balance due. 

From this order the defendant appealed to the judge of 
the court, before whom the matter was again heard upon 
the same testimouy, and the same findings and order made, 
from which this appeal is taken. 


Mr. George A. Jones, for plaintiffs. 
Mr. James H. Merrimon, for defendant. 


Rurrin, J. The competency of the plaintiff, Johnston, 
to testify at all in the matter since the act of 1879, ch. 183, 
amending section 343 of the Code, seems doubtful, to’ say 
the least of it. But the point does not appear to have been 
taken before either the clerk or the judge, and of course 
we cannot now eutertain it. 
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Taking his affidavit to be evidence, it certainly supports 
the finding that the judgment had not been entirely satis- 
fied, and this was all that was needed to justify the leave 
given to issue execution. 

The judgment having been rendered before the adoption 
of the Code in 1868, is subject only to a presumption of 
satisfaction under the act of 1826, and not to the statute of 
limitations as prescribed in the Code. 

There is a plain distinction between this and the case of 
Pasour v. Rhyne, 82 N. C., 149, consisting in the fact that 
there, the defendant in the execution had been declared a 
bankrupt, and thereby wholly discharged from the debt, 
except in so fur as it had become a lien upon his lands be- 
fore going into bankruptcy. This, the plaintiff sought to 
establish ; first, by showing an actual levy of a fi. fa. before 
the Code; and secondly, by virtue of the lien of a judg- 
ment docketed underthe Code. The court held that neither 
could avail him; the one, because the levy had been de- 
stroyed by issuing an alias fi. fa.; and the other, because the 
lien acquired by docketing the judgment expired at the 
end of the ten years. Thisis all that case decides, and there 
is nowhere an intimation in it that a judgment obtained in 
1867, becomes subject to the statute of limitations, because 
of its being docketed after the adoption of the Code. 

We can perceive no error committed in the court below, 
and the judgment is therefore affirmed. Let this be cer- 


tified. 
No error. Affirmed. 
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R. M. MILLER, Adm’r, v. PHARR & MEANS, Ex’rs, and others. 


Suit on Constable's Bond— Evidence. 


1. Where the breach assigned in a suit on a constable’s bond is that the 
constable failed to return a note to plaintiff, which he had placed in 
his hands for collection, it is a sufficient defence to show, as held in 
Gregory Vv. Hooks, 11 Ired. 371, that the officer had obtained judgment 
on the note before a justice of the peace, for then the note became 
merged in the judgment and remained in the office of the justice. 


. In such case, where the officer obtained judgment on a particular note, 

and the entry on the docket was, ** debt settled, costs paid into office,” 
it was held (the constable and justice both being dead), that the testi- 
mony of plaintiffs attorney that he had from time to time received 
money on the various claims placed in his hands for collection, but 
could not remember upon which, is some evidence that the constable 
paid the same to the plaintiff. 


(Gregory v. Hooks, 11 Ired. 371, cited and approved ) 


Civiz Action upon a constable’s bond, tried at Spring 
Term, 1882, of MgecKLENBURG Superior Court, before Gud- 
ger, J. 

This action is brought on the official bond, given in 1869 
by J. N. Caldweil, as constable, with the defendants, E. P. 
Cochrane and J. S. Means, as his sureties. The said Cald- 
well and Means are both dead, and the defendants, H. 8S. 
Pharr and J. D. Means, are their executors. 

The plaintiff alleges that in September, 1874, he, as the 
administrator of William Ross, deceased, placed a large 
number of claims in the hands of said Caldwell, as constable, 
for collection, and amongst them a note on Hugh Gilston, 
Joshua Glover, and John W. Elms, for seventy-five dollars, 
subject to a credit of $43.50, and he complains: 

1. That Caldwell collected the claims and failed to pay 
over the proceeds. 

2. That he failed to account for the evidences of debt, 
when demanded of him. 
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On the trial, Clement Dowd, witness for plaintiff, testified 
that as his attorney he placed the claims in the hands of 
Caldwell, as constable, for collection, and took a receeipt 
therefor, which receipt has been lost; that the said constable 
afterwards returned two of the claims, but which two the 
witness could not remember, though he erased them from 
the receipt; that the constable also paid him money from 
time to time on the claims, for which he gave him receipts, 
and after the death of the constable, the witness made a 
demand upon his executors, either to pay the money col- 
lected or return the papers, telling them however that he 
thought there was very little, if any thing, due on them, 
and that his chief object was to get up the papers. Witness 
could not tell upon which of the claims money had been 
paid him. 

John W. Elms, a witness for the defendants, testified that 
he had paid to A. H. Martin, a justice of the peace, the bal- 
ance due on the note given to the plaintiff’s intestate by 
Gilston, Glover, and himself, and also the costs of action 
thereon in the justice’s court. The justice is dead, but his 
docket was introduced showing the following entries; 


} November 8th, 1870. 
Judgment for plaintiff— 
$ 37.00 


“ R. M. Miter, administrator 
of WitLraM Ross, decea sed, 


v. 


Hues Gitston, Josuua GLOVER 
and Joun W. Evns. 





J 
Debt settled, costs paid into office.” 

The note was on file with the papers in the justice’s of- 
fice, and also an execution filled up, but which did not ap- 
pear to have been issued. 

The justice died in the year 1875, and the constable in 
1877, and no demand was ever made upon the latter for the 
money or the note. 
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After the evidence was closed, the plaintiffabandoned all 
his causes of action, except that of the note on Gilston, 
Glover and E!ms, and, with reference to it, requested the 
court to charge the jury: 

1. That if Caldwell received the note for collection and 
failed to return it on demand, there was a presumption that 
he had collected it or converted it to his own use. 

2. That if the entry upon the justice’s docket, “ Debt set- 
tled, cost paid into office,” meant that Caldwell retained the 
amount of the debt and paid only the costs into office, the 
jury should find for the plaintiff, as to this debt, as there 
was no evidence that he had ever paid the amount to the 
plaintiff. 

These instructions the court declined to give, and the 
plaintiff excepted. Verdict and judgment for defendants, 
appeal by plaintiff. 


Messrs. Dowd & Walker and Reade, Busbee & Busbee, for 
plaintiff. 
Messrs. Jones & Johnston, for defendants. 


Rurrin, J. There is no ground for the plaintiff’s excep- 
tion. The note was merged in the judgment, and we pre- 
sume had been cancelled by the justice, as it should have 
been. Atall events, it was properly accounted for by proof 
that it was on file with the papers in the justice’s office. 
Gregory v. Hooks, 11 Ired., 371. Therefore the first instruc- 
tion asked for was properly refused. 

As to the second instruction—Conceding it to have been 
the duty of the constable to have received the money of the 
justice and paid it over to the plaintiff, still, we think it was 
‘properly refused, as there was certainly some evidence going 
to show that he had so done. The plaintift’s own witness 
(Dowd) testified that he had received money on the claims 
from time to time, and until he thought all had been paid 
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that could have been collected on them ; and that he so de- 
clared to the defendants when he made a demand on them 
after the death of the constable. In the face of this testi- 
mony, it would have been manifestly improper for the court 
to have instructed the jury that there was no evidence that 
the amount due, on this particular note, had ever been paid 
to the plaintiff. 
No error. Affirmed. 








NELSON HOWELL v. McCRACKEN & HOWELL. 


Vendor and Vendee—Contract of Purchase—Judgment—Lap- 
page— Constructive Possession. 


1. Vendee, in contract for purchase of land, executed notes to vendor 
who endorsed them to another, and, upon judgment recovered against 
him alone, paid the same and had the notes reassigned to him (the ven- 
dor), and then, he transferred them to the plaintiff who sues the ven, 
dee to recover the amount; Held that the action is properly brought. 


. The judgment on the notes against the endorser, is a judgment on 
the contract of endorsement, and the obligation under the contract of 
purchase remains in full force against the vendee debtor. 

. Where the deeds of A and B cover the territory in dispute (as repre- 
resented in diagram in Logan v. Fitzgerald, ante, 308) and B is in actual 
possession, under color of title, of a part of the lappage enclosed un- 
der fence, he is constructively in possession of the unenclosed part; 
but where the adverse claimant enters upon the part outside of the 
enclosure, under a claim of title, and exercises repeated acts of owner- 
ship over it, for the purposes for which the land is susceptible, the con- 
tinuity of such constructive possession is destroyed, and B’s claim to 
the unenclosed part, defeated. 

(Casey v. Harrison, 2 Dev., 244; Phifer v. Giles, Ib., 498; Dickson v. Van 
Norden, 1 Car. L. R., 497 ; Price y. Sharp, 2 Ireg., 417, cited and ap- 
proved.) 
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Crvit Action tried at Spring Term, 1882, of Haywoop 
Superior Court, before Gilliam, J. 

The defendants appealed from the judgment of the court 
below. 


Mr. George A. Shuford, for plaintiff. 
Mr. James H. Merrimon, for defendants. 


Smit, C. J. On the 10th day of October, 1876, a con- 
tract was entered into betweer one Mark Howell and the 
defendant for the sale and purchase of a tract of land of the 
former, pursuant to which the vendor in a title-bond cove- 
nanted to convey an estate in fee therein on payment of the 
purchase money, retaining the same as a security therefor, 
and the defendant vendee executed and delivered his three 
several notes under seal in the sums of $250, $300 and 
$325; parts of the deferred payment, bearing interest from 
date and due at one, two and three years. The notes were 
duly and for value endorsed by the payee to the plaintiff, 
who on April 11th, 1878, brought his action against the de- 
fendant on the note then matured, and on September 6th, 
1880, on the two other notes, to recover the moneys due on 
them. 

These two actions pending in the superior court, were 
consolidated by a consent order and tried as one suit. 

The defence set up was that the vendor bad not title to a 
part of the land embraced in the contract, of about ten acres 
in extent, and there should be an abatement of the sum 
contracted to be paid, corresponding with the value of that 
to which the vendor was unable to make title; and further, 
that the action was misconceived as to the last maturing 
notes, and should have been for money paid by the endorser 
for the use of the principal debtor on the implied contract 
of sur2ty-ship. °¢ : 
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Three issues were submitted to the jury, the first and ma- 
terial one of which is in these words : 

Did Mark Howell, and others under whom he claims, 
hold continuous exclusive adverse possession of the lappage, 
up to the Russell McCracken fence, for seven years before 
June 11, 1877? to which the jury responded, “ yes.” 

The other issues were as to the value of the entire lappage, 
and of the part enclosed and under fence. 

On the trial it appeared in evidence that Mark Howell, the 
vendor, had, previous to his assignment to the plaintiff, en- 
dorsed the notes maturing in 1878 and 1879, after maturity 
to one E. Sluder who brought suit thereon in said court 
against the defendant and the endorser, and having entered 
a nol. pros. (miscalled a non-suit in the record) as to the 
principal debtor, recovered judgment against the endorser 
at spring term, 1880. On May 10th thereafter, the said 
Mark Howell satisfied the judgment rendered against him- 
self by payment to Sluder who at the same time re-assigned 
and delivered the notes to said Howell, and he thereafter 
transferred them to the present plaintiff. , 

It further appeared that the vendor held the land de- 
scribed in the contract, and of which the ten acres in dispute 
forms a part, under a grant from the state issued in 1851, 
while the adversary claim was derived under a deed exe- 
cuted in 1858 to one W. C. Hill, and possession thereunder 
for more than seven years. 

The disputed territory is within the boundaries of both 
deeds, and the said Hill, it is admitted, has been in actual 
possession of about three-fourths of an acre of the lappage 
enclosed under fence, so as to divest the title to so much of 
it out of the grantee and transfer it to said Hill. The resi- 
due of the ten acres outside of the enclosure was wood-land, 
and while it is, not stated that Hill at any time entered 
thereon or exercised any act of ownership, the grantee (How- 
ell) did continuously during the interval enter upon the 

26 
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wood-land and get and remove fire-wood, rails and boards 
from the growing timber at his pleasure. 

The defendants’ contention was that the occupation of the 
enclosed part was a constructive possession, extending to the 
boundaries of the land deseribed in the deed to Hill, ana 
perfected his title to the whole lappage. 

The court ruled that the aetion was properly brought, and 
submitted to the jury as evidence, to be considered by them 
upon the question of possession, the use made of the woods 
of the unenclosed part of the disputed lappage by the 
owner, “ for all the purposes for which such land was sus- 
ceptible,” in its present condition up to the boundary of the 
grant. 

1. We concur with His Honor that the judgment on the 
notes against the endorser only extinguished and merged 
the cause of action arising upon his contract of endorse- 
ment, leaving in fall force the contract obligation of the 
debtor to pay the debt. 

It is familiar learning that an endorser may take up a 
bill or note and have recourse on the acceptor or maker, 
and any endorsers whose liabilities are prior to his own, 
while subsequent endorsers are discharged by such payment. 
Casey v. Harrison, 2 Dev., 244; Phifer v. Giles, 1b., 498; 2 
Dan. Neg. Ins., § 1204; Dickinson v. Van Norden, 1 Car. Law 
Rep., 497 (109); Havensv. Huntington, 1 Cow., 387 ; Mead v. 
Small, 2 Greenl., 207; Gormez v. Berkley, 1 Will., 47; Price 
v. Sharp, 2 Ired , 417. 

We see no reason why a judgment upon the contract of 
endorsement against the party endorsing only, and its sub- 
sequent satisfaction by payment to the endorsee suing and 
recovering, should have any different effect upon the ante- 
cedent liabilities of others, than that which is produced by 
a payment without suit. In both cases the.contract of the 
endorsee is discharged, and in each the contract, except as 
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to subsequent endorsements, remains in full force as to the 
others. 

But if it were otherwise, the moneys due from the de- 
fendant, whether upon his express promise to pay or his 
implied contract to indemnify the surety, have been trans- 
ferred to the plaintiff,and he being entitled thereto can 
alone sue for the recovery under the Code. The transfer of 
the notes means an assignment of the interest of the as- 
signor in them, direct or indirect, to the plaintiff. 

2. If there is any error in the charge, it is an error favor- 
able to the appellant, and he cannot complain. The au- 
thorities are numerous and ample that a possession under 
color of title, to divest the estate of the owner, must be ad- 
verse, open and continuous, and without interruption from 
the owner. Whether theacts of Howell would in themselves 
corstitute a possession sufficient to ripen a defective into a 
perfect title, each is an entry under a claim of title, and an 
assertion of ownership, and breaks the continuity of the con- 
structive possession of Hill outside of his enclosure, and de- 
feats his claim to this part of the land. The repeated ex- 
ercise of ownership in using the trees for his own purposes 
by Howell at his will, and the abstaining of Hill from any 
interference, certainly must have the effect of preserving 
the better title in the former. 

“A seizin once lost by a disseizin,” remarks a writer of 
authority, “ may be regained by the disseizee by a re-entry 
upon the land without turning the person in the actual 
seizin out of possession. * * * The re-entry, in order 
to regain a seizin, must be done with that intent, and must 
be made upon some part of the land. It is enough, how- 
ever, that the owner goes upon the land with the intent 
thereby to gain his seizin. Wash., Real. Prop.,124. It may 
also be added that acts of ownership upon the land is the 
strongest evidence of the intent with which the entry is 
made. Again, the same author says: “ Every element which 
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goes to make a possession adverse, must occur, or it will not 
confer a title.” “And if,” in the language of the court of 
Pennsylvania, “there be one element more distinctly ma- | 
terial than another in conferring title, when all requisites 
are so, it is the existence of a continuous adverse possession 
for twenty-one years.” An actual interruption of the pos- 
session is fatal to the claim under it. Jbid, 124. 

The cases relied on for defendant are not applicable, since 
the true owner did not by entry revest possession in him- 
self. 

It is plain that no error has been committed against the 
appellant in either ruling, and the judgment must be 


affirmed. 
No error. Affirmed. 








ANGUS H. McDONALD v. R. D. DICKSON, and others. 


Judgment— Contract—-Statute of Limitations. 


1, The decision in this case, reported in 85 N. C., 248, is affirmed. 

2, A partial payment, voluntarily made, on a judgment within ten 
years preceding a motion for leave to issue execution thereon, does 
not remove the statutory bar. C.C. P., §31. 

8. A judgment is not a contract within the meaning of thie act of assem- 
bly, which provides that a promise in writing, or an actual payment 
by the party, shall be received as evidence of a new and continuing 
contract, to repel the statute of limitations. C.C. P., §51. 

4. The act confines the written acknowledgment, to actions on contract, 
and dispenses with a writing where partial payment is made, which is 
in effect a written promise. 

5. A cause of action on contract or tort loses its identity when merged 
ina judgment; and thereafter, a new cause of action arises out of the 
judgment. 
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6. Distinction between judgments and contracts, as separate and inde- 
pendent causes of action to which different periods of limitations are 
prescribed, stated by SmiruH, C.J. 


Mr. Justice RUFFIN dissents from the opinion of the court. 


( Walton v. Robinson, 5 Ired., 341; Falls vy. Sherrill, 2 Dev. & Bat., 371; 
Hewlett vy. Schenck, 82 N. ©., 234; Green vy. Greens boro, &c., 83 N.C., 
449; Edenton vy. Wool, 65 N. C., 379; Katzensteinv. R. h. Co., 84.N. 
C., 688, cited and approved.) 


Petition to rehear, decided at October Term, 1882, of 
Tue SuPREME Court. 


Messrs. Burwell & Walker, for plaintiff. 
Messrs. J. D. Shaw and Hinsdale & Devereux, for defendant, 
cited Taylor v. Spivey, 11 Ired., 427. 


Smit, C.J. We are asked to re-consider the decision ren- 
dered in this cause at October session, 1881, (85 N. C., 248) 
and our attention is called to the effect of the partial pay- 
ment made on May 9th, 1871, and within the ten years pre- 
ceding the application for leave to issue execution, in re- 
moving the bar of the statute of limitations relied on as a 
defence. 

Under the former system, there was no period prescribed 
within which actions must be brought on judgments ren- 
dered, except those before a justice of the peace, or on sealed 
obligations other than official bonds, and the lapse of time 
only raised a presumption of payment, shortened by statute 
to ten years after the cause of action accrued, and this was 
open to disproof before the jury. Consequently a recogni- 
tion of the debt, as subsisting, by making a payment upon 
it, a most unequivocal acknowledgment of the obligation, 
was held to rebut the presumption of payment _ entitle 
the plaintiff to recover. 

Judgments and contracts under seal under the supersed- 
ing statute are now subject to limitations, and actions to 
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enforce them must be brought, as in the enforcement of 
other causes of action, within a fixed period, or the remedy 
meets the bar. 

There is therefore no analogy which makes the decisions 
under the former precedents applicable to the present law, 
inasmuch as they relate entirely to rules of evidence and 
not to the removal of a statutory bar where the action is 
upon a bond or judgment. A payment of part of a debt 
resting upon a promise has the same effect in continuing or 
reviving it, as a new promise itself; and the very act is 
deemed a promise to pay the residue. Its effect is to revive 
and continue in force the antecedent liability when the 
promise is of the same nature as that to be revived, and the 
declaration is upon the original cause of action, the plea of 
the statute being neutralized and put out of the way by the 
new acknowledgment. 

* Nothing is plainer,” remarks RurrFin, C. J., “than that 
making a payment on a note repels the statute. It is as- 
suming the balance anew.” Walton v. Robinson, 5 Ired., 341. 
And a promise after suit brought repels the statute and sus- 
tains the action, as is decided in Falls vy. Sherill,2 Dev. & 
Bat., 371. The subject has been so recently considered that 
it is needless to pursue the discussion further. Hewlett v. 
Schenck, 82 N. C., 234; Green v. Greensboro College,83 N.C., 449. 

In enacting the substituted statute which after a fixed 
time bars the cause of action itself, and does not, as before, 
obstruct the remedy merely, it is provided (C. C. P., § 51) 
that “no acknowledgment or promise shall be received as 
evidence of a new or continuing contract whereby to take 
the case out of the operation of this title, unless the same 
be contained in some writing, signed by the party to be 
charged thereby. But this section shall not alter the effect 
of any payment of principal on interest.” The section con- 
fines the new written acknowledgment or promise to ac- 
tions on contract, and its force is spent in removing the bar 
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and permitting a recovery on the cause of action to which 
the defence is set up, and the concluding clause is but a 
qualification of what precedes, by dispensing with a writing 
when a payment is wade, and imparting to that act the legal 
effect of a written promise. It is to be understood as de- 
claring that an acknowledgment or promise in writing 
signed, or an actual payment by the party sued, shail be re- 
ceived as evidence of a new or continuing contract; and 
when the new promise, positive or implied, is not itself the 
cause of action, but is used to prove and support that to 
which it relates, and which would otherwise be barred, it 
must be confined to such as arise out of contract and none 
others. 

The sole remaining inquiry then is, whether in the sense 
of the act a judgment can be deemed a contract and sued 
on as such, whether recovered upon a contract or for a tort. 

There have been several adjudications that an action for 
a penalty,being in the former pleading classed with actions ex 
contractu as distinguished from those ex delicto, may be main- 
tained before a justice of the peace, whose jurisdiction was 
restrained under the constitution to actions on contract, un- 
til amended, and then to a limited amount. Town of Eden- 
ton v. Wool, 65 N. C., 379; Katzenstein v. R. & G. R. R. Co., 
84 N. C., 688. 

These adjudications do not determine the seuse in which 
the word used in the statute is intended to be understocd, 
aud we think a cause of action on contract or tort loses its 
identity when merged in a judgment, and thereafter a new 
cause of action arises out of the judgment whenever it be- 
comes necessary to enforcce the obligation by suit. The 
liability of the debtor no longer rests upon his voluntary 
agreement, but upon the adjudication of the court into 
which the former has passed; and while the indebtedness 
thus established, when the enforcement of the judgment 
is obstructed by the statutory bar, may constitute the 
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consideration of a subsequent promise as a new cause of 
action, the promise itself cannot remove the legal conse- 
quences of the lapse of time upon the judgment itself. 

The distinction between judgments and contracts as sep- 
arate and independent causes of action, to which different 
periods of limitation are assigned, is marked and manifest 
throughout the present, as it was in the former acts of lim- 
itation. Thus the period of ten years is fixed within which 
actions must be brought on judgments other than those of 
a justice of the peace, and seven years for the latter; and 
again, leave must be obtained upon the first class of judg- 
ments before the action can be begun; while varying times 
are prescribed within which suit must be brought upon the 
different forms of contract, and against different parties lia- 
ble thereon. 

But the very point came before the supreme court of Ken- 
tucky and was determined in Dudley v. Lindsey, B. Mon., 
486. There, an action of debt was brought on a judgment 
recovered in the circuit court of the United States in the 
state of Mississippi, to which was pleaded nul tiel record and 
the statute of limitations. The plaintiff demurred to the lat- 
ter plea. The statute on which the defendant relied, declares 
“that all actions of debt grounded upon any lending or 
contract without specialty, and all actions of debt for ar- 
rearages of rent, shall be commenced and sued within five 
years,” and it was contended that a debt due by judgment is 
founded upon contract,and that, as the statute contains a sin- 
gleexception and that in the case of specialties, the limitation 
applies to all other contracts, embracing a debt due by judg- 
ment. The court say: “A judgment for money is not 
strictly a contract, but it imposes a civil liability and is a 
more conclusive evidence of indebtedness than a contract 
by specialty; and therefore an action upon it is not em- 
braced by the statute of limitations.” 

A judgment is not an agreement, contract or promise in writ- 
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ing, nor is it in a legal sense aspecialty. Therefure the ac- 
tion on it is not within 21 James I, and similar enactments 
in the states. 7 Wait Actions and Defences, 253. 

As then an unequivocal acknowledgment or promise in 
writing will not remove the statutory obstruction to the en- 
forcement of a judgment by a new action, because it is not 
a contract within the meaning of the act, nor can a partial 
payment which implies such promise have greater effect 
than an express promise, the present proceeding whose pur- 
pose is to obtain an order for leave to issue execution upon 
the dormant judgment, must also be ineffectual. The case is 
one referring solely to a defence under the statute of limita- 
tions, not one raising a presumption capable of being re- 
butted, and therefore must be decided upon the principles 
involved in former adjudications. We must therefore af- 
firm the judgment, and it is so ordered. 


RurrFin, J., Dissenting. It devolved upon me when this 
cause was first before the court, to prepare the opinion which 
is now the subject of review. Iam very sure that at that 
time no one partook of more confidence in the. correctness 
of the conclusion, then arrived at by the whole court, than 
myself; and I much wish I could concur with my asso- 
ciates in still thinking it to be correct. But the fact is oth- 
erwise, and it is but candid in me to say so. Not that my 
opinion of the Jaw governing the case has undergone a 
change, but that I failed to impute to the fact that there 
had been a payment made upon the judgment, that signifi- 
cance which I think it deserves, and which I should tken 
have given to it, if I had correctly apprehended its nature. 

In investigating the case, which I endeavored to do thor- 
oughly, it did not escape methat there had been a payment 
made; but, somehow from the fact of its being on a judg- 
ment, I received the impression that it had been involun- 
tarily made, under execution, and could not therefore affect 
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the rights of the parties, or the question I was then consid- 
ering, and so took no note of it. 

It turns out, however, to have been voluntarily made, and 
the question is, whether as such, it has the effect to repel 
the statute of limitations by virtue of the provision con- 
tained in section 51 of the Code, the words of which are 
correctly cited in the opinion of the Chief Justice. My 
brethren think it.does not, while I think it was inteuded 
that it should do so. 

I do not regard it as absolutely essential to the successful 
maintenance of my view of the case, that I shuyld be able 
to establish the proposition that, as ordinarily understood, 
a judgment is acontract. Though, as to that matter, notwith- 
standing some apparent conflict amongst them, I conceive 
the weight of the authorities, as well as the reason of the 
law, to be with me. 

Both Parson and Curry, in their works upon Contracis, 
speak of judgments as coming within the very definition of 
the term “contract.” In the former it is said, that “con- 
tracts by specialties are of two sorts—contracts under seal ; 
and contracts of record, such as judgments,” ffc.; and in 
the latter, that “ contracts, or obligations ex contractu, are 
of two descriptions, and may be classed with reference to 
their respective degrees of superiority, as follows: Contracts 
of record, consisting of judgments,” &c. 

In Stuart v. Landers, 16 Cal., 373, the supreme court of 
that state he!d, that, under a statute which gave to justices 
of the peace a jurisdiction over contracts for limited amounts, 
they had jurisdiction over actions brought upon judgments 
faliing within the amount, and their decision was put ex- 
pressly upon the ground that a judgment was a contract. 
And so under our constitution and statute, giving to them 
the exclusive original jurisdiction of all actions founded on 
contract, wherein the sum demanded, does not exceed two 
hundred dollars, the justices’ courts have uniformly enter- 
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tained actions brought upon judgments previously rendered 
by justices. And I much question whether there is, to-day, 
a lawyer in the state, who doubts their right to do so, of 
who believes that such actions could be brought in any other 
court. 

I am very well aware that there is a series of cases in 
which it has been held that judgments did not come within 
the meaning of the statutes, which prescribed a period of 
limitation to “actions upon contracts” merely. But as I 
catch their import, they proceed, not upon the ground that 
a judgment is not a contract, but that it is not one in the 
ordinary acceptation of that term ; and as every statute of 
limitation is in restraint of right, the courts construe them 
strictly, and will give them no effect beyond that which the 
plain and ordinary signification of their words requires. 

Such certainly is the ground-work of the decision in 
Pease v. Howard, 14 John., 479, which, though not referred 
to in the opinion of the court, is exactly parallel with the 
case cited from the Kentucky reports. 

This seems to me to be the true ground and one upon 
which all the cases, though apparently in conflict, may be 
reconciled. A statute so entirely in derogation of common 
right as is the statute of limitations, should he strictly con- 
strued, and under it a judgment should not be treated asa 
contract, because it does not come within the necessity of 
that term. Buta statute, such as we are now considering, 
which dispenses with the limitation imposed upon actions, 
and is in furtherance of common right, should be so inter- 
preted by the courts, as to give the benefit of its relief to 
every person and subject, coming within its spirit and the 
mischief it was intended to remedy. 

As I view the case before us, it is not so much a question 
as to the bare meaning of words, as it is one of iutention. 
And conceding that ordinarily the term “contract” as used 
in a statute would not apply to a judgment, I still. think 
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that upon a fair construction of this statute, according to 
legitimate rules for ascertaining the intention of those who 
framed it, it should do so in this instance, and indeed that 
it was so intended. 

in construing a statute, the great rule of construction is 
to ascertain what was the intention of those using the 
language—to be gathered from the words themselves, taken 
in connection with the subject matter, and the condition of 
the law before its adoption. 

On tracing the history of the common law in this con- 
nection, and of the legislation upon the subject, it will be 
seen that bonds for the payment of money only, and judg- 
ments, have invariably stood upon the same footing together. 
Originally, and as a bare rule of the courts, they were alike 
subject to a presumption of satisfaction arising from the 
great lapse of time; next, by positive enactment, the period 
for that presumption to arise was fixed at the end of twenty 
years ; and afterwards, by the act of 1826, at the end of ten 
years; and at all times and in every stage of the law, they 
were alike affected by a partial payment upon them, that is 
to say, such a payment served to rebut the presumption of 
satisfaction that would otherwise have arisen, as to both 
forms of indebtedness, and from his having paid part of the 
debt the courts would presume a willingness on the part of 
the debtor to pay the whole. 

Then again, upon the adoption of the Code of Civil Pro- 
cedure, the two are made to occupy their same relative 
positions, being both made subject to an absolute bar at the 
end of ten years (§ 31); and I can conceive of no reason 
why after this there should be a discrimination made be- 
tween them, whereby the effect previously attributed toa 
payment should be preserved as to bonds, and dispensed 
with as to judgments—thus leaving the latter, the only form 
of indebtedness known to the law, as to which nothing 
could repel the bar of the statute. 
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Nor do I conceive that the language of the section re- 
ferred to demands such an interpretation at the bands of 
the court On the contrary, my brethren seem to me to 
put an un, arranted restriction upon the last clause of the 
section, and to construe it as if its words had been written, 
“but this section shall not alter the effect of any payment 
of principal or interest, upon any bond for the payment of 
money.” Whereas, I take it to be a general declaration, that 
thereafter the effect of a payment should be just what it 
had always been, without regard to the form of the indebt- 
edness to which it applies. It is true, the clause in ques- 
tion is put in immediate juxtaposition with other provis- 
ions of the statute that have reference to “ promises” and 
“contracts,” but that I would rather attribute to accident, 
or carelessness in the draftsman, than suspect a purpose on 
the part of the law-makers, so utterly inconsistent with the 
whole tenor of legislation upon the subject, and with the 
admitted policy of the Code in other respects. 

It is said in Davidson vy. Alexander, 84 N. C., 621, that the 
effect of the Code is such that in a great measure judgments 
have ceased to be the mere recorded conclusions of the 
courts, as to the rights of suitors before them, and are now 
made to perform many of the functions of mortgages, and 
to serve as securities for even future and contingent liabili- 
ties. Now, if this exposition of the new system be in any 
degree a correct one, how wide of the mark does it seem to 
be to say that a judgment is no longer a contract, and how 
unreasonable appears the supposition that the legislature 
intended this form of securities, thus designed to act so im- 
portant a part in the business life of the country, to occupy 
a footing more hazardous than all others, and that as to 
them, there should be no stay whatever to the bar worked 
by the statute of limitations, and this too, when at the very 
same time a delay in the enforcement of judgments is 
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eourted, by declaring them to be a lien upon lands, to con- 
tinue for ten years. 

Impressed with these convictions, I have allowed myself 
greater latitude in construing the statute, so as to attain 
what I conceived to be the legislative intention, than my 
associates seem willing to indulge in. 

It may be that they are right, and very sure it is that 
henceforth their decision shall be the law with me, and my 
only object in expressing my views, at all, has been to call 
attention to the subject, so that, if deemed necessary, steps 
may be taken to make the law perfectly free from doubt, 
one way or the other. 

Per CuRIAM. Affirmed. 








RALEIGH & GASTON RAILROAD COMPANY v. COMMISSION- 
ERS OF WAKE. 


Railways— Taxation of Stock, &c—Exemptions under Laleigh & 
Gaston Charter. 


1. The investment of money derived from the earn ings of plaintiff road 
into ** preferred stock *’ (of the value of which there is evidence in this 
case) of the Raleigh & Augusta Air Line, divests it of the character of 
non-taxable profits ; neither it nor the rolling stock on the Air L'ne is 
exempt from taxation under the plaintiff ’s charter; but otherwise, as 
to the sinking fund. 

2. The ‘guaranteed stock” of plaintiff, held under a guaranty of the 
payment of semi-annual dividends, is nevertheless stock, and not a 
credit to be diminished by out-standing indebtedness under the revenue 
act. 

3. No deduction from the value of shares is allowed on account of debts 
owing by the tax-payer. 





OCTOBER TERM, 1882. 
R. R. Co. v. COMMISSIONERS. 











4. The plaintiff ’s charter authorizes the addition to the capital, by con- 
version into stock of certain moneys; Held that the increased stock 
thereby becomes capital stock and is included in the exempting clause, 

5. The stock belonging to resident shareholders must be listed by them 
and not by the corporation; and they are allowed to deduct from the 
tax on their shares, a ratable part of the tax paid upon the corporate 
property by the corporation itself. 

6. The tax can be levied from time to time, that is, as often as the profits 
reach the limit of the per cemtum prescribed in the charter. 

7. The tax on the value of the stock is to be abated to the extent of the 
tax upon the corporate property. 

8, The value of all property owned by a corporation, in whatever con. 
sisting, and including the franchise, is the true and fair measure of the 
value of all its stock. 

(Com’rs v. R. R. Co., 86 N. C., 541, cited and approved.) 


AppLicaTION of plaintiff to be relieved from payment of 


certain taxes, heard at Spring Term, 1882, of Wakes Supe- 
rior Court, before Bennett, J. 

The defendant commissioners in revising and completing 
the tax lists in their county for the year, 1881, pursuant to 
the directions of theact to provide for the levying and collect- 
ing of taxes (Acts 1881, ch. 117, § 21) without notice to the 
plaintiff company, inserted in the list, as proper subjects of 
taxation, ten thousand shares of preferred stock held by it in 
the Raleigh and Augusta Air Line railroad company, at the 
par value of one hundred dollars each, in the aggregate one 
million dollars, and the fractional part of its franchise, as- 
sessed in its entirety by the state board, apportioned to the 
county, as directed by section 11, at the value of twenty 
thousand dollars. 

The plaintiff at the ensuing session of the board made ap- 
plication to strike out these subjects of taxation as unwar- 
ranted by law, and for excessive valuation of the former. 

The commissioners refused to modify the value put upon 
the stock or to remove it from the list, but sustained the 
motion to strike out the franchise, and added, as omitted 
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and proper subjects of taxation, certain engines, cars and 
personal property worked exclusively upon the Raleigh and 
Augusta Air Line road, valued at $29,500; a sinking fund 
provided to meet its indebtedness amounting to $85,000; 
and imposed a tax of 25 cents a share upon 14,947 shares 
held by individual stock-holders in the plaintiff’s company. 

From this action of the commissioners the plaintiff, re- 
moved the cause to the superior court, and from its ruling 
and judgment, as set out in the opinion here, both parties 
appealed. 


Messrs. Hinsdale & Devereux, for plaintiff, insisted that the 
“ preferred stock,” being an investment, under the sanction 
of the state, by the act of 1871-’72, ch. 11, is exempt from 
taxation. Dartmouth Collegetv. Woodward, 4 Wheat., 518, re- 
peatedly approved by the supreme court of the United States, 
and of this state, (citing numerous cases in their brief.) 
Amendment to charter does not place the company under 
legislative control in respect to this matter. R. R. Co. v. 
Brogden, 74 N. C.,707. The charter must receive a fair, not 
a strained, construction. U. 8. vy. Arradando, 6 Peters, 740; 
3 Howard, 145; 9 Howard, 210 ; 24 Howard, 435; 13 Wall., 
264; Attorney-General v. Bank, 1 Dev. & Bat. Eq., 216; R. 
R. Co. v, Com’rs, 84 N. C., 504. This charter has been con- 
strued by the supreme court of the United States, in R. R. 
Co. v. Reid, 13 Wall., 269, which decision is not disturbed 
by the Delaware Railroad Tax, 18 Wall., 208, and is clearly 
distinguishable. A similar charter considered in Richmond 
v. R. R. Co., 21 Gratt., 604. An exemption of capital stock 
covers an increase thereof. State v. R. R. Co.,30 Conn., 290. 
The exemption extends to all property in reference to which 
the stock exists. #. R. Co. v. Allen, 15 Fla., 637. The ex- 
empting clause here is more comprehensive than that con- 
strued in R. R. Co. v. Com’rs, 84 N. C,, 487; or in R. R. Co. 
v. Brogden, 74 N. C., 707. 
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The case at bar is thus to be distinguished from all the 
cases which limit the exemption to property that is abso- 
lutely necessary to the working of the road. 

The terms “all property of every description” are not con- 
fined to the property which the company owned at the mo- 
ment of its creation. It then owned nothing. It must 
include all property acquired by the company at any time 
during its existence, either under of its original charter, or 
by any amendment to the same, or by any authority from 
the state. This is the natural and reasonable construction. 
The court has no right to ignore the words “of every de- 
scription.” 

The several acts are to be read together, as being in pari 
materia, and together constituting the charter of the com- 
pany, and so it is as though the several acts had been passed 
at one time. 


Messrs. Fowle & Snow, for defendants. 


Smitu, C.J. The original act incorporating the Raleigh 
and Gaston railroad company, passed in 1835, contains the 
following clause: Section 25: “ All machines, wagons, ve- 
hicles and carriages purchased with the funds of the com- 
pany or engaged in the business of transportation on such 
railroad, and all the works of said company constructed or 
property acquired, and all profits which shall accrue from 
the same, shall be vested in the respective stockholders for- 
ever, in proportion to their respective shares ; and the same 
shall be exempt from any public charge or tax whatever for 
the term of fifteen years, and thereafter the legislature may 
impose a tax not exceeding twenty-five cents per annum per 
share on each share of the capital stock, whenever the an- 
nual profits shall exceed six per cent.” 

The company organized under this charter, having ex- 
hausted the funds subscribed for its capital stock, were com- 
27 
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pelled to borrow a large sum under a mortgage of the road 
to the state for its indemnity as an endorser of its bonds, in 

order to prosecute its work to completion, and pursuant to 

said mortgage, was subsequently sold under a decree of the 

court of equity of Wake, to the state, the highest bidder 

therefor. 

At the session of 1850-’51 a new charter was granted, 
bearing the same name, under which a reorganization was 
effected upon a basis of a capital of $800,000, whereof a 
moiety was to belong to the state, the estimated value of the 
property surrendered, and the other moiety to the stock- 
holders who should subseribe an equal amount, with a sim- 
ilar exemption clause and a further provision for the free 
transportation of troops in case of domestic invasion or in- 
surrection. 

By an amendatory act, passed at the succeeding session 
of the general assembly, containing a similar clause for the 
transportation of troops and munitions of war free from 
charge, and providing for an extension of the road to Wel- 
don, an exemption clause was re-enacted in these words: 
“The said railroad and all engines, cars and machinery, and 
all the works of said company, together with all profits 
which shall accrue from the same, and ali the property 
thereof of every description, shall be vested in said company, 
one half thereof to the use and benefit of the state, and the 
other half to the use and benefit of the individual stock- 
holders, and the same shall be deemed and held to be per- 
sonal estate, and shall be exempt from any public charge or tax 
whatsoever, for the term of fifteen years, and thereafter the leg- 
islature may impose a tax not exceeding twenty-five cents 
per annum on each share of its capital stock held by indi- 
viduals, whenever the annual profits shall exceed eight 
per cent.” Acts 1852-53, ch. 140, § 8. 

The stock has been since enlarged to the sum of 
$1,500,000, the expenditures for construction in excess of 
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the capital subscribed being converted into stock by the 
sanction of the general assembly, given in the act of Feb- 
ruary 23d, 1861, which on its acceptance is made a constit- 
uent part of the charter, and modifies it only so far as its 
provisions are repugnant to the amendment. Acts 1860-61, 
ch. 135. 

In 1871 the Chatham railroad company, whose name was 
then changed to that of the Raleigh and Augusta Air-Line 
railroad company, whose tract has been constructed from 
Raleigh through the counties of Wake, Chatham, Moore 
and Richmond to its terminus at Hamlet, then in an un- 
finished condition, and to insure its completion, was author- 
ized to increase its capital stock, making that portion 
“already authorized,” or “any additions to the same as they 
(the stockholders) may deem advisable, a guaranteed or pre- 
ferred stock, upon which such interest or dividends may be 
guaranteed as the directors may deem advisable,” and with 
the assent of the stockholders, to secure such guaranteed 
interest or dividends by liens or mortgages upon all the 
property, franchise, and income of the company, and to this 
end subscriptions were authorized for the additional stock, 
common, guaranteed or both. 

The fourth section of the act permits the Raleigh and 
Gaston railroad company, or other connecting railroad com- 
pany “to subscribe to, or purchase stock of any kind of the 
Raleigh and Augusta Air-Line railroad company,” and in 
orded thereto authorizes the issue of “ mortgage bonds” for 
such amount, in such form, and at such rate of interest as 
may be deemed proper. Acts 1871-’72, ch. 11. 

The plaintiff did accordingly subscribe for 10,000 shares 
at the par value of $100 each of such preferred stock, pay- 
ing therefor in funds derived from its own operations and 
issuing its bonds secured by a conveyance of all its own 
property for the further sum of $820,000, in the aggregate 
$1,000,000, all of which has been used in the construction 
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and equipment of the road to Hamlet, and the company 
thus aided has by deed of trust conveyed its road, rights, 
privileges and franchises, and all its works and property of 
every description to trustees to secure the said guaranteed or 
preferred stock, and the accruing interest as it becomes due 
at the specified rate of eight per cent. 

This suecinet history of the past legislation of the state 
in relation to the plaintiff and the action taken under it, is 
sufficient to enable us to understand and dispose of the sev- 
eral exceptions taken by both parties to the rutings of the 
court below on the matters of law involved in both appeals, 
to which alone must our consideration be given. 

The court finds upon the evidence the following facts, all 
additional to those already stated, which are deemed mate- 
rial to a proper understanding of the errors assigned : 

The Raleigh and Gaston railroad company previous to 
December 25th, 1867, made an annual profit in excess of 
eight per centum, but has not since that date. In 1871, it 
declared a dividend of six per cent. on the capital stock of 
$1,500,000, distributing among the stockholders the sum of 
$90,000. The increase of -stock was paid for out of the 
earnings of the road. The preferred stock held in the Ral- 
eigh and Augusta Air-Line railroad company is of par value, 
and the common stock is entirely worthless. The road-bed 
and real estate of this company and its franchise -appor- 
tioned among the counties through which the track runs, 
are assessed in them all in sums making an aggregate val- 
uation of $241,783, except that the road-bed and real estate 
in Wake of the value of $46,000 are omitted, which added 
makes a total sum of $287,783 liable to taxation. The roll- 
ing stock used in transportation upon the road belongs to 
the plaintiff and is of the value of $29,500, and it has 
$85,000 invested in a sinking fund provided to meet its 
future debts. 

Upon these facts the court was of opinion and ruled: 
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1. That the preferred stock properly assessed at $1,000,- 
000 is liable to taxation, reduced by deducting therefrom 
the sum of $287,783 the value of the real estate and fran- 
chise already taxed in the several counties, and inserting in 
the tax list additionally $46,000 the value of the real estate 
in the county of Wake. 

2. That the rolling stock, the sinking fund, and the shares 
of the capital stock held by individuals in the plaintiff com- 
pany are, none of them, subject to taxation under the law. 

The plaintiff files their exceptions to these rulings: 

1. For that there is no evidence to sustain the finding of 
the value of the preferred stock to be $1,000,000. 

2. For that the $180,000 invested in preferred stock were 
profits accruing from the operations of the road, and ex- 
empt under the charter, “from any public charge or tax.” 

3. For that the preferred stock is in substance a credit, to 
be diminished by taking from the amount of the indebted- 
ness of the company, by its outstanding bonds on which was 
raised the money used in payment of the stock. 

The county commissioners also except to the rulings of 
the court and assign as grounds therefor : 

1. For that the dividend in 1871 of six per cent. on the 
whole stock, then increased to 15,000 shares, was in legal 
effect a compliance with the condition of an 8 per cent. ac- 
cumulation of profits, when applied to the original and ex- 
empted stock, as it existed before the increase. 

2. For that the shares should be charged, each, with the 
one fourth of one per cent. authorized when the profits 
should be in excess of the specified per centum. 

3. For that the preferred stock is not subject to abatement 
by the real estate and franchise tax. 

4. For that the rolling stock and the sinking fund were 
both proper subjects for the imposing of taxation. 

These exceptions will be considered and decided in the 
order in which they are enumerated. 
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I. The valuation of the preferred or guaranteed stock : 
It is not our province to weigh the evidence and deduce 
therefrom the facts which, in our opinion, it may establish. 
This duty is imposed upon the tribunal that tried the cause 
and from whose judgment the appeal removes the cause to 
this court. 

If there is any evidence, that is, evidence reasonably suffi- 
cient to warrant the finding and of the same import, the 
finding is conclusive. 

It appears from the testimony that there has been ex- 
pended in the construction of the road between its termini 
at Raleigh and Hamlet, in length 97 miles, $1,800,000, and 
the superintendent thinks the work could now be done ata 
cost of $1,200,000, or two-thirds of that sum. The payments 
received from the Raleigh & Augusta Air Line railroad du- 
ring a series of years, commencing with the first payment 
made in December, 1874, and ending in September, 1881, 
amount upon a statement of the treasurer of both roads to 
the sum of $401,596.14. The superintendent and treasurer 
both estimate the value of the preferred stock at $500,000 
or half its nominal value. 

Upon this testimony and in the exercise of their own 
judgment as to the taxable value of this property on the 
part of the commissioners, (and we have said in the case of 
Commissioners v. A. & C. A. L. R. R. Co., 86 N. C., 541, they 
are not corfined to the estimates of value put upon prop- 
erty by witnesses), we cannot say there is no evidence war- 
ranting the conclusion at which they arrived and in which 
His Honor concurred, as to the assessment of the stock. 

II. It is immaterial] whether the $180,000 applied to the 
payment of the stock was derived from the earnings of the 
plaintiff or from some other source; for by the investment 
it lost its character of non-taxable profits, and that form of 
property into which it was converted is not under the pro- 
tection of the exempting clause. It would have been a mis- 
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application but for the enabling act, and this act does not 
attach the non-liability of profits to the taxing power, after 
they have passed into other property purchased, and are 
not in the sense of the statute that which it was intended 
to relieve from public charges. None is exempt, in our in- 
terpretation of the clause of the charter, although the com- 
prehensive words, “all the property thereof of every descrip- 
tion,” are used, except such as was convenient and necessary 
for the use of the road itself in accomplishing the ends of 
its organized existence. The advantages of lateral and 
feeding roads, rail or other, in augmenting its business may 
be very great, as is shown in the superintendent’s testimony 
that this road furnishes to the plaintiff about $85,000 of bu- 
siness per annum, subject however to a deduction for opera- 
ting and other expenses, yet the funds used in obtaining 
these collateral benefits through the purchase and control 
of other subsidiary lines of improvement, were not contem- 
plated by the general assembly that granted the exemption 
to the property of the plaintiff as a company, and needful 
in the successful prosecution of its own corporate purposes, 
and we think not within the scope and meaning of the act. 
It might lead to most mischievous consequences, if we were 
to extend the immunity to all the property that the com- 
pany may buy, simply because it will add to its business ; 
for if so, the company might buy and run transportation 
wagons diverging from its different depots, and bringing in 
supplies of produce for the purpose of rail carriage, or steam- 
ers to pass up and down the streams crossed by its track 
in quest of freight, all of which outlay would then escape 
the burden of taxation altogether. Plainly, in our opinion, 
the statute does not authorize the exemption in such case, 
and it is equally manifest it cannot embrace that now 
claimed to be exempt. Bank v. Tennessee, 104 U.S. Rep., 493. 

III. The stock held by the plaintiff though under a guar- 
anty of the payment of the semi-annual dividend, or interest, 
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is nevertheless essentially and truly stock, and not a credit 
to be off-set and diminished by an outstanding indebtedness 
under the revenue act of 1881, ch. 117, § 8. 

In paragraph five of the section, are enumerated, as liable 
to such reduction, “solvent credits, including accrued in- 
terest uncollected, owing to the party, whether in or out of 
the state,” “ by mortgage, bond, note, bill of exchange, cer- 
tificate, check, open account, or whether owing by any state 
or government, county, city, town, or township, individual, 
company or corporation.” It is also declared that a certifi- 
cate of deposit in bank and the value of cotton, tobacco or 
other property in the hands of a commission merchant or 
agent, shall be deemed solvent credits within the meaning of 
the act. While stocks in incorporated companies are not 
mentioned by name, nor embraced in any general descrip- 
tive words used in the clause, they are distinctly specified 
as subjects of taxation in the next paragraph (6) which 
directs to be given in, “shares in national, state and private 
banks, railroad, canal, bridge or otherincorporated company, 
or’ joint stock association,” at their true value, concluding 
with a proviso that stockholders in valuing their shares, 
may deduct their ratable proportion of tax paid by the cor- 
poration upon its property as such in this state. 

It is obvious from these provisions that no deduction from 
the value of shares (regarded not as credits but as property) 
is allowed on account of debts owing by the tax-payer. 

The plaintiff’s several exceptions are therefore disallowed, 
and we next proceed to consider those interposed by the 
commissioners, and in the same order. 

I. The first objection is to an alleged misconstruction of 
the exemption clause in the charter and the consequent 
ruling that the dividend declared in 1871 of 6 per cent. 
upon the full capital stock of $1,500,000 was not an annual 
profit in excess of 8 per cent. on the capital stock of $975,000 
existing before the increase, and thus a removal of the im- 
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pediment to the exercise of the power to impose the twenty- 
five cent tax on each share. 

The act of February 23d, 1861, in direct terms authorizes 
the addition to the capital by the conversion into stock of 
the moneys derived from running the road and expended 
in its construction, constituting the cost of building it. In 
permitting the conversion, the increased stock necessarily 
falls under the exonerating provision of the charter, because 
it is capital stock, representing an equivalent expenditure, 
and put upon the footing of that originally subscribed and 
then supposed to be sufficient for the undertaken enterprise, 
and the exemption applies to “each share of the capital 
stock held by individuals” until the earnings pass the pre- 
scribed limit. Obviously it was the intention of the legis- 
lature, as in the original, so in the subsequent investment 
of funds in the road, to give them immunity from public 
burdens until a remuneration was afforded from profits, 
upon the whole capital above the specified per centum. 

II. The taxation of the shares of stock in the plaintiff cor- 
poration disallowed by the court. 

There is some ambiguity in the statement of the condition 
upon which depends the right to levy the small tax upon in- 
dividual shares—whether, if in any one year the net receipts 
would admit of a dividend in excess of the prescribed per 
centum, the condition was fulfilled and extinguished; or 
the tax could only be levied from time to time, that is, as 
often as the profits reached the said limit, and not when 
they fell short. The words of the act seem to favor the lat- 
ter interpretation, since it says “the legislature may impose 
the tax” on each share, “ whenever the annual profits shall 
exceed 8 per cent.” As successive taxes may be imposed, 
it would seem to be the meaning of the general assembly to 
allow itonly when the profits reach that sum, thus securing 
to the shareholder an interest or dividend on his investment, 
reducible only by the small tax allowed. Otherwise the 
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tax could be collected when no profit whatever was made, out 
of which it could be paid. 

But itis needless to determine the construction of the act 
in this regard, since, in our opinion, if the stock be charge- 
able with the tax, it should under the revenue law be listed 
by the stockholder himself, and has no place in the list to 
be charged to and paid by the company. The sixth para- 
graph to which we have referred and its concluding sen- 
tence clearly indicate that this, like any other property be- 
longing toa resident stockholder, must be listed and-the tax 
paid by himself, and not by the corporation. 

III. The commissioners object further, that the assessed 
value of the preferred stock should be reduced by the vaiue 
of the real estate and franchise as taxed separately in the 
several counties traversed by the road. 

The ruling of the court in directing the reduction is ob- 
viously made toavoid the imposition of a double tax, since 
the value of all property owned by a corporation, in what- 
ever consisting, and including the franchise, is the true and 
fair measure of the value of all its stock, and hence the gen- 
eral assemnbly permits stockholders in vaiuing their shares 
to “deduct theirratable proportion of tax paid by the cor- 
poration upon its property as such in this state.” § 8, par. 6. 

The section leaves it somewhat uncertain whether the 
value of the stock is to be reduced by the value of corporate 
property taxed, and’the tax levied upon the difference, or the 
tax upon the former is to be abated to the extent of the tax 
upon the latter, but we interpret the latter to be the mean- 
ing. The effect of the ruling of the court is to deprive the 
counties through which the road passes of assessments of 
the corporate property in each, and transfer them to the 
county of Wake, while it is, in our opinion, the purpose of 
the statute to allow the tax-paying shareholder to deduct 
from the tax on his shares a ratable part of the tax paid 
upon the corporate property elsewhere by the corporation 
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itself, but not to withdraw from taxation in other counties 
such property of the corporation therein as is liable to as- 
sessment and taxation. 

The result is, that the county of Wake can impose a tax 
upon the resident stockholder of the full value of the stock, 
but to be reduced by all the taxes elsewhere levied upon 
corporate property, so that the residue is the tax which the 
county is authorized to collect upon the stock. 

The consequences of either mode, if the same ad valorem 
tax is levied in each county traversed, to the defendant 
would be the same; but by that adopted, those counties col- 
lect the tax levied therein, and the ratable abatement is in 
the tax upon the stock to be paid to the county wherein the 
resident stockholder is taxable. 

IV. The exception to the exoneration of the rolling stock 
used exclusively upon the Raleigh and Augusta Air-Line 
railroad track, is well taken and must be sustained. For 
reasons which have been already stated, this property is not 
so appurtenant to the plaintiff company as to be covered by 
the exemption, nor can it make any difference with what 
funds or in what manner this property was acquired. It is 
wholly employed in operating another road, and not its 
own. The incidental advantages it affords in keeping upa 
road that contributes to its own freight list, no more than 
if the rolling stock were let to an independent and inter- 
secting road, equally useful in result, cannot claim an ex- 
emption secured to the plaintiff road, and convenient and 
useful directly in its own operations. 

V. The sinking fund is but a provision to meet a future 
debt, and as a credit, is absorbed in the large mortgage debt 
intended to be met. It is therefore properly excluded from 
the list. 

Thus we overrule al] the exceptions of the plaintiff, and 
all those of the commissioners, except that in relation to 
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the rolling stock of the plaintiff used upon the other road 
and valued at $29,500. 

The judgment from which the plaintiff appeals is in all 
respects affirmed, and that from which the defendants ap- 
peal will be modified in the manner described, and, thus 
modified, affirmed. 

Let this be certified to the superior court of Wake. 

PER CURIAM. Judgment accordingly. 








E. MAUNEY, Ex’r, and others, v. M. L. HOLMES, Adm’r. 


Executors and Administrators—Priority of Judgments in set- 
tling Estates. 


1. A personal representative must pay judgments docketed and in force 
to the extent to which they are a lien on the decedent’s property at 
his death ; and the priorities among judgment creditors are deter- 
mined by the date of docketing, and are not disturbed by the time 
elapsing since the death of the debtor. Daniel y. Laughlin, post, 433, 
distinguished from this cuse. 

2. Where there is unreasonable delay in settling the estate, a credi- 
tor can enforce his lien by a direct proceeding against the heir or dev- 
isee after three years from letters granted, to which the personal rep- 
resentative must be made a party. , 

3. The contention here that judgments rendered more than ten years 
before suit brought, are barred by the statute, is met by the provisions 
of section 43 of the Code, to the effect, that where the cause of action 
survives, suit may be commenced against the personal representative 
within one year after letters granted. (The remarks in Flemming vy. 
Flemming, 85 N. C., 127, qualified and explained.) 

(Murchison v. Williams, 71 N. C., 135, approved, and Flemming v. Flem- 
ming, 85 N. C., 127, corrected.) 


SpectaL ProcgeEDING commenced in the Probate Court, 
for an account of administration, &c., heard on appeal at 
Spring Term, 1882, of Rowan Superior Court, before Eure, J. 
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In the month of April, 1871, were issued several execu- 
tions to the sheriff of Rowan on judgments theretofore ren- 
dered in the superior court in behalf of several creditors 
against the debtor, Burton Craig, under which certain lands 
of his were assigned and set apart as a homestead, and ex- 
empt from execution under the provisions of the statute. 
Bat. Rev., ch. 55. He remained in the occupation and use 
of the land so assigned, until his death in 1875, and his sur- 
viving widow thereafter, until her own demise in July, 
1881. 

No administration was granted on the estate of the intes- 
tate debtor, until October, 1881, when letters were issued to 
the defendent M. L. Holmes. In December following, the 
defendant instituted proceedings in the probate court, for 
an order of sale of said lands for assets to be used in pay- 
ment of debts, under which in March, 1882, they were sold 
for the sum of $3,794, and this sum, less the costs of admin- 
istration and sale, the defendant holds to be applied to the 
creditors according to their several legal preferences in the 
order of payment. 

The present action on behalf of al! of the intestate’s credi- 
tors has for its object the adjustment of priorities among the 
contesting claimants, the proper distribution of the fund 
among the parties as they may be entitled, and the settle- 
ment of the estate. 

The debts, all contracted at a date anterior to January, 
1868, were reduced to judgment, and as we understand the 
facts, docketed during the life-time of the debtor in the su- 
perior court of Rowan, at the respective dates assigned to 
each in the finding and judgment of the probate judge. Of 
the whole number, whose amounts, times of docketing, and 
names of creditors, are ascertained and stated by him, five 
were docketed at fall term, 1869; two, at spring term, 1870; 
three at fall term, 1870; one at spring term, 1871; two at 
spring term, 1872; one at spring term, 1873, and the re- 
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maining two,.on transcripts of judgments before a justice of 
the peace, intermediate between spring and fall terms, 1871, 
the one on June 15th, the other on July 22nd. 

The sheriff under four executions issued at the instance 
of R. J. Holmes, John A. Long, W. H. and C. Motts and J. 
C. Foard, the name of the last alone appearing in the list of 
judgment creditors claiming a right to share in the fund, 
but whether it be upon the same debt does not appear, 
raised by a sale of other property of the debtor not covered 
vy his exemption, made in the spring of 1881, the sum of 
$2,441, which the probate judge declares to be, in law, a 
satisfaction pro tanto of those debts, and he further declares 
that other payments on the judgments held by the said 
Holmes and Foard have discharged them altogether. 

The probate judge rules upon these facts, that all but the 
three judgments last docketed in time, are to be excluded, 
because more than ten years from the date of docketing 
each had elapsed before the present suit was begun on March 
16th, 1882, and the liens under the statute thus extin- 
guished; and directed the fund to be applied to the pay- 
ment in full of the judgments of J. M. Coffin to the use of 
the defendant and of E. Mauney executor of David Mc- 
Mackin, of spring term, 1872, and the residue to the judg- 
ment of E. P. Hall and wife of spring term, 1873. 

Upon an appeal to the superior court the ruling of the 
probate judge in the appropriation of the fund was reversed, 
and His Honor declared and adjudged that the judgment 
creditors mentioned were severally entitled to be paid in 
the order of time, and according to the several priorities of 
the docketing of their respective judgments, until by this 
appropriation the fund left in the defendant’s hands, after 
payment of costs and charges of administration, is ex- 
hausted. From this judgment the plaintiff, E. Mauney, 
appealed. 
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Messrs. J. W. Mauney and L. S. Overman, for plaintiffs. 
Messrs. T. F. Kluttz and J. M. McCorkle, for defendants. 


Smitu, C. J., after stating the above. The correctness of 
the method of distribution adopted in the probate court, is 
maintained in the argument for the appellant, upon the 
ground also that by the lapse of time the liens on all the 


judgments, excluded by the ruling in that court, were ex- 


tinguished and thus became debts due by judgment merely, 
without relation to the time of docketing, and were dis- 
placed by those rendered and docketed at a later date, 
whose liens are preserved, and thus gave them the priority 
of right of satisfaction. 

The argument is fully met by the statute, which directs 
the order in which the debts of a decedent must be paid by 
his representative. After mentioning four classes to which 
the preference is given, which has no reference to the pres- 
ent case, the next and fifth class in the order of payment is 
thus described: “Judgments of every court of competent 
jurisdiction within this state, docketed and in force, to the 
extent to which they area lien on the property of the de- 
ceased at his death.” 

The priorities among the judgment creditors are plainly 
to be determined as they exist at the death of the debtor, and 
they remain unaffected by the lapse of time thereafter, as 
long as the bar of the statute does not interpose to defeat 
the debt itself. This is the manifest meaning of the act, 
and subserves its essential purpose to commit the adminis- 
tration of the assets, personal first, and if they are insuf- 
ficient, real, in the discharge of the decedent’s liabilities, 
to his personal representative. 

The heir or devisee has a right to have the land derived 
from the ancestor or testator exonerated, if the personal es- 
tate which may be legally thus applied is sufficient to dis- 
charge the encumbering judgment debt, and hence no harm 
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should come to the creditor by the necessary delay in the 
administration. “The administration of the whole estate,” 
in the words of Reapg, J., “is placed in the hands of the 
administrator or executor, as best it should be, instead of 
allowing a creditor to break in upon it with an execution 
and sale for cash at a possible sacrifice, when it may turn 
out that the personal assets would be sufficient without a 
sale of the land at all.” Murchison v. Williams, 71 N. C., 135. 

If the delay should be unreasonable on the part of the 
representative in calling in and applying the assets, and, in 
case of deficiency, in obtaining an order for converting the 
land into assets also for the purpose of payment, a remedy 
is furnished the creaitor having a lien, to enforce it by a 
direct proceeding against the heirs or devisees to have the 
land sold, (C. C. P., §§ 318 to 324) after the expiration of 
three years from the granting of letters testamentary or of 
administration. In case of resorting to this remedy, the 
representative must be made a party in order that if he has 
funds which ought to be, they may be applied to discharge 
diminish the lien debt, and relieve the land upon which it 
rests. 

We sustain, therefore, the ruling of His Honor that the 
priorities subsisting among the judgment creditors at the 
death of the debtor, are not disturbed by the time since 
elapsing, nor are their liens displaced. 

2. It is further contended that the judgments rendered 
more than ten years before the bringing of the action, are 
barred by the statute of limitations, and as no recovery 
could be had in a suit, they cannot be enforced against 
the intestate’s estate. The answer to this contention is fur- 
nished in section 43 of the Code, which provides that “if a 
person against whom an action may be brought die be- 
fore the expiration of the time limited for the commence- 
ment thereof, and the cause of action survive, an action 
may be commenced against his executors or administrators 
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after the expiration of that time, and within one year after 
the issuing of letters testamentary or of administration.” 
This would eliminate more than five years from the count 
of time, and leave it less than ten years as to each of the 
judgments. 

In this connection we wish briefly to advert to and 
qualify, so as to avoid misconception, an expression used in 
delivering the opinion in Flemming v. Flemming, 85 N. C., 
127. It.is there said to be “equally well settled that the 
death of the debtor after the cause of action has accrued, 
will not suspend the running of the statute to the comple- 
tion of the prescribed time.” This was intended to be the 
statement of a general principle resting upon numerous ad- 
judications, and without reference to the modification made 
by the words of the act recited, and to which attention was 
not at the moment of penning the sentence, directed, and 
certainly with no intent to disregard or ignore the express 
statutory mandate. 

We think there is no error in the ruling of His Honor, 
and the judgment must be affirmed. As the settlement can 
be more conveniently proceeded with in the court below, 
we remand the cause in order theretuv. 


No error. Affirmed. 








WOODSON DANIEL and others v. W. J. LAUGHLIN. 
Justice’s Judgment—Statute of Limitations. 


An action on a justice’s jadgment is barred after the lapse of seven 
years from its rendition, and neither the docketing of the same in the 
superior court nor the death of the debtor within that period will ar- 
rest the running of the statute. Mauney v. Holmes, ante 419, distin- 
guished. 

(Broyles y. Young, 81 N. C., 315, cited and approved.) 

28 
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SpeciAL Proceepine tried at Spring Term, 1882, of Ran- 
poLPH Superior Court, before Graves, J. 

On the 29th of December, 1879, certain creditors of the 
estate of Mumford S. Harris, deceased, commenced a special 
proceeding in the nature of a creditor’s bill against the de- 
fendant Loflin, as his administrator, in the probate court of 
Randolph county. 

Due advertisement was made for creditors to file their 
claims, and amongst others, J. W. Gidney, as administrator 
of Jason C. Harris, produced the record of two judgments 
docketed in the superior court of said county, and asked to 
be made a party to said proceeding. 

Upon being notified thereof, the defendant denied the 
liability of his intestate upon said claims, and thereupon 
pleadings were filed and an issue joined between the par- 
ties and the cause forwarded to be tried in the superior 
court at term. 

The plaintiff in the issue declared upon two judgments 
which his intestate had recovered against the intestate of 
the defendant in a justice’s court, on the 25th day of Sep- 
tember, 1869, and caused to be docketed in the superior 
court on the 29th day of September, 1869—the one being 
for the sum of $138.87 and costs, and the other for the sum 
of $109.90 and costs. The defence relied upon was the 
statute of limitations. 

In the superior court the parties waived a trial by jury 
and the court found the facts to be as follows: 

On the 25th day of September, 1869, the plaintiff’s intes- 
tate obtained before a justice of the peace two judgments for 
the several amounts, before stated, against the intestate of 
the defendant, and had them docketed four days thereafter, 
and, on the same day with the docketing, procured execu- 
tion to issue and be placedin the hands of the sheriff, who 
returned the same endorsed, “ no fees paid or tendered,” and 
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no other execution was ever issued under either of said 
judgments. 

The plaintiff’s intestate died in 1874, and the plaintiff 
qualified as his administrator during the same year. The 
defendant’s intestate died in January, 1877, and the defend- 
ant qualified as his administrator in February, 1877. 

The present action was commenced on the 15th day of 
December, 1879. 

The court thereupon adjudged that the plaintift’s cause of | 
action was barred by the statute, and rendered judgment 
accordingly, and the plaintiff appealed. 


Messrs. Scott & Caldwell, for plaintiffs. 
No counsel for defendant. 


RurrFin, J. We do not understand counsel, who argued 
the plaintiffs’ exceptions in this court, to insist very earnestly 
upon them. Nor can we ourselves perceive any error in the 
ruling of the court below. The statute fixes the limitation 
to actions upon judgments rendered by justices of the peace, 
at seven years, in language so plain and positive that it 
leaves nothing open for construction ; and notwithstanding 
the fact that the judgments declared on in this case had 
been docketed, they continued to be the judgments of the 
justice for every purpose and intent, save those of lien and 
execution, and as much subject to the limitation prescribed 
for such judgments, as though no transcript of them had 
ever been forwarded to the superior court. 

Such in effect is the decision made in Broyles v. Young, $1 
N. C., 315. That was a motion for leave to issue execution 
made more than seven, and less than ten years from the date 
of docketing a justice’s judgment, and the motion was 
allowed upon the ground that the statute made it a judg- 
ment of the superior court, in all respects, so far as they 
related to its lien upon lands and the enforcement thereof 
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by execution. But at the same time it was expressly said, 
that an action upon the judgment would then be barred, 
since more than seven years had transpired since the day of 
its rendition. 

In the case at bar, however, it is immaterial in which 
light we treat the judgments sued on—whether as justices’ 
judgments, or as court judgments, for as more than ten years 
intervened between the date of their docketing and the 
bringing of the action, they are barred, quacunque via. 

Our attention was ealled to the law of executors and ad- 
ministrators (Bat. Rev., ch. 45, § 40) wherein it is provided 
that in the administration of a deceased debtor’s estate, 
judgments docketed and in force should have priority over 
certain other claims to the extent to which they have be- 
come a lien upon the decedent’s property, at the date of his 
death: and it was suggested that the effect of this provision 
was to fix the right of the judgment creditor at that day, and 
to stop the statute; so that thereafter it could not become a 
bar to his claim. 

We cannot yield our assent to such a suggestion. The 
mischief attending stale claims which it is the object of the 
statute to avoid, is as great, if not greater after the death of 
the debtor, as before, and there is the same reason for requir- 
ing diligence in the one case as the other. Accordingly, upon 
looking to the statute, which defines the limitations to ac- 
tions, we find certain cases declared to be exempt from its 
operations—but nothing like this. 

Under the law as it stood before the present statute, there 
were certain priorities allowed, and amongst them that of a 
promissory note over an open account, and the right to such 
priority became absolute and fixed immediately upon the 
death of the debtor, and yet nothing was more common 
than for the statute to be pleaded to actions on such notes, 
in cases where the full period of time prescribed for the bar, 
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had been attained after the debtor’s death and the grant of 
letters upon his estate. 

This case is easily distinguished from Mauney v. Holmes, 
ante, 419, for there, notwithstanding the fact that more than 
ten years had elapsed after the judgments were docketed, 
they were held not to be barred by reason of the provision 
contained in the 43d section of the Code, and not being 
barred, they related to the death of the debtor, and their 
priorities determined according to the state of their liens at 
that time. But here, the judgments are barred and their 
liens exhausted, and there is nothing left that can have re- 
lation tothe death of the debtor. Neither is there anything 
to show that the claims were ever presented to the defend- 
ant administrator and admitted by him, so as to bring the 
case within the act of 1881, ch. 80, and the stay to the stat- 
ute therein provided. 

Our conclusion therefore is that the judgment must be 
affirmed and that this be certified. 

No error. Affirmed. 





JOHN C. JACKSON, Adm’r., v. ARCHIBALD SHIELDS and others. 


Executors and Administrators— Confederate Money. 


1. An administrator, making a partial settlement with the next of kin, 
and retaining in his hands certain inter st-bearing notes for the pur- 
pose of meeting claims against the estate then in litigation, provided 
they be declared valid, and who fails to keep an account of the time 
when the notes were collected and the amount of interest received, 
will be charged with interest during the whole time. 

2. The case of Purvis v. Jackson, 69 N. C., 474, in reference to payment 
of Confederate money into the clerk’s office, approved. 

(Purvis v. Jackson, 69 N. C., 474; Finch vy. Ragland, 2 Dev. Eq., 137, 
cited and approved.) 
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JACKSON v. SHIELDS. 


Civit AcTIoN tried on exceptions to referee’s report, at 
Spring Term, 1882, of Moore Superior Court before Shipp, J. 

Cornelius Shields died in Moore county in 1857, and let- 
ters of administration upon his estate were granted to John 
C. Jackson, the plaintiff of record. At April term, 1859, of 
the county court, the plaintiff, as such administrator, filed a 
petition against the next of kin of his intestate, alleging 
that he had paid the debts of the estate and had in hand a 
large sum for distribution, and praying the court to have 
an account taken of his administration, and of the advance- 
ments that had been made by his intestate, and to ascertain 
and decree upon the distributive share of each one of the 
next of kin. 

A reference was made to a commissioner, and upon the 
coming in of his report, at April term, 1860, a decree was 
made charging the plaintiff with the sum of $13,227.72 as 
constituting the entire amount of the estate. 

There were then some claims in litigation against the 
estate, and in order to provide for them in case they should 
be declared valid, it was provided in the said decree that 
the plaintiff should retain in his hands until the further 
order of the court, certain bonds then due and bearing in- 
terest, and amounting to $800, and the balance of the estate 
was directed to be distributed amongst the next of kin—the 
share of each one being definitely ascertained, and by the 
terms of the decree directed to bear interest from the 25th 
day of October, 1859. 

In 1879, the defendants of record, being the next of kin 
of said intestate in whose behalf the decree had been ren- 
dered, filed an affidavit before the clerk of the superior court 
of Moore county, setting forth that the plaintiff had never 
paid the several amounts decreed to be due to them, nor in 
any wise discharged himself thereof, and asking that the 
cause might be transferred to the docket of that court, and 
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reference be ordered to ascertain the amount still due from 
the plaintiff on the judgments rendered against him in 
favor of each of the defendants, and also to ascertain what 
disbursements, if any, he had made of the fund of $800, 
directed to be retained by him to meet possible contin- 
gencies. 

After due notice to him the plaintiff filed an answer in 
which he insisted that he had paid the defendants the full 
amounts decreed to be due them, and had properly dis- 
bursed the whole sum of $800 left in his hands, and there- 
upon issues were joined and certified to the superior court 
at term for trial, and by consent were referred to A. H. 
McNeill to ascertain the facts and report his conclusions 
thereon. 

To the report of the referee the defendants filed exceptions 
which were overruled by the court and they appealed. The 
nature of the exceptions appear in the opinion of this court. 





















No counsel for plaintiff. 
Messrs. Hinsdale & Devereux, for defendants. 










Rurrin, J. The first exception taken in this court is the 
one numbered two in the record, and is a mere matter of 
computation. The referee finds that under the decree ren- 
dered in 1860, there was due to the defendant, Robert 
Shields, the sum of $416.10, with interest from the 25th day 
of October, 1859, and that this amount bad been fully paid 
to him by the plaintiff. The only payments which the evi- 
dence discloses as having been made to him, amount to 
$412.52 of which $406.71 was paid him on the 7th of Sep- 
tember, 1860, and $5.81 on the 1st of October of the same 
year. At that time there was due as principal and interest 
the sum of $441.06—thus showing a balance of $28.54, for 
which with interest from the said 1st of October, he is en- 
titled to have execution against the plaintiff. 
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Second exception (No. 7). The referee finds that by said 
decree there was due to the defendant, Cornelius Purvis, the 
sum of $97.90 also with interest from the 25th day of Octo- 
ber, 1859, and that there had been paid to him the sum of 
$50 on the 28th day of February, 1863 ; $25.00 on the 20th 
of April, 1872, and $10.00 on the 8th of August, 1876—thus 
leaving a balance of $4.95 still due him from the plaintiff. 
The exception has reference to the $50 thus allowed as a 
payment. According to the finding it was paid by the 
plaintiff, not to the defendant in person, but into the clerk’s 
office for him, and in Confederate money ; and there is noth- 
ing, either in the evidence, or the findings, going to show 
that the defendant had any knowledge of it, or in any way 
gave his consent to it. The case therefore falls directly 
within Purvis v. Jackson, 69 N. C, 474. Indeed it is impos- 
sible to avoid a conviction that a payment in this case was 
made at the same time and under exactly the same circum- 
stances, as that which wasthen the subject of review, and 
of course it must share the same fate. 

Third exception (Nos. 10 and 14). The referee finds.as a 
fact that on the 8th day of September, 1873, the plaintiff 
paid the debts for which suits were pending at the date of 
the decree, and that they amounted to the sum of $434.11— 
thus leaving of the $800 retained in his handsa balance of 
$365.89, and he further finds as a conclusion of law, that 
the plaintiff should be charged with interest only on such 
balance and from the date of the payment; whereas the de- 
fendants insist, that as the bonds retained were all interest- 
bearing, the plaintiff should be charged with the same from 
the date of the decree. 

The referee also finds in this connection, that the plaintiff 
kept no account as administrator, and that he is unable to 
say when he collected the bonds or how much interest was 
received thereon. | 

It is no where denied that the bonds have been collected, 
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and as they bore interest, the administrator must have re- 
ceived it when he colleeted the principal, and as he would 
keep no accounts to show when he received it, or how much, 
there is no alternative but to charge him with the interest 
during the whole period. Speaking of just such a case, in 
Finch v. Ragland, 2 Dev. Eq., 137, the court declared that 
there was but one of two things the court could do—either 
to charge the administrator with interest, at the risk of 
making him pay more than he had received, or else allow 
him to keep the interest actually received as his own, and 
thereby encourage him to use his trust fund for his own ad- 
vantage, and to keep no accounts, or if any, not true ones. 
When two such alternatives present themselves, it was said, 
the court could not hesitate about which to adopt. The 
plaintiff must therefore be charged with interest on $800 
from the 25th day of October, 1859, until paid, giving him 
credit for $437.11 paid according to the referee’s finding on 
the 8th September, 1873, and also for $50 paid his attorneys, 
April Ist, 1879, and $374.99, paid to the clerk of the court 
and to Hinsdale and Worthy on the 26th day of July, 1880. 

Fourth exception (No. 11). As the plaintiff is charged 
with interest upon the whole sum of $800, it would not be 
proper to charge him with it again upon the McKoy and 
Stults bonds, they being embraced in the larger sum. 

The first, second and third exceptions of the defendants 
are sustained, and their fourth overruled. Their other ex- 
ceptions were expressly abandoned by counsel, and therefore 
we have not considered them. 

Error. Judgment accordingly. 
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ROGERS v. GOOCH. 


W. J. ROGERS, Adm’r, v. J. T. GOOCH, Adin’r. 
Executors and Administrators— Parties. 


Av executor or administrator must sue, upon causes of action to which 
the estate is the real party in interest, in his repre-entative capacity. 
(The suit on the bond in this case stould have been brought by the ad- 
ministrator d. b. n. of the testatrix, to whose estate it belongs, and not 
by the administrator of her executor.) 

(Eure v. Eure, 3 Dev., 206; Setzer v. Lewis, 69 N. C.,133; Davis v For, 
Ib., 435; Alexander vy. Wriston, 81N.C.,191; Whedbee v. Reddick, 79 N. 
C., 521, cited and approved.) 


Civin Action tried at November Special Term, 1881, of 
Hacirax Superior Court, before Gilmer, J. 

This action is brought for the recovery of asum of money 
due upon a bond, and the only question is as to the right 
of the plaintiff to maintain the action. 

The facts are: Eliza A. Phillips died prior to the year 
1860, leaving a will of which one J. M.S. Rogers was ap- 
pointed and qualified as the executor. On the 22d day of 
May, 1860, he sold the personalty belonging to the estate of 
his testatrix upon a credit of six months, and one Virginia 
A. Johnson, who as a legatee under her will was entitled 
to one-ninth of her estate, became the purchaser of a por- 
tion of it, to the amount of two hundred and ninety 4% dol- 
lars, and gave the bond sued on therefor, with one John J. 
Long as ber surety—the same being made papable to Rogers 
as executor. 

Both Mrs. Johnson and her surety, Long, are dead, and 
the defendant is the administrator of each of them. The 
executor, J. M.S. Rogers, died in 1874, and the plaintiff is 
his administrator. In 1876, James W. Graut qualified as 
the administrator de bonis non upon the estate of Eliza A. 
Phillips, and soon thereafter commenced an action against 
the plaintiff, as administrator of J. M. S. Rogers, for an 
account and settlement of the estate of Eliza A. Phil- 
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lips, and at fall term, 1878, recovered judgment for the 
sum of $5,182.04, but no part of the same has ever been 
paid. 

In taking the account in said action the plaintiff, as the 
administrator of said J. M_S. Rogers, was charged with the 
full amount of the proceeds of all the personalty sold, in- 
cluding that portion sold to Mrs. Johnson, and for which 
the bond sued ou was given. 

The said Grant, as the administrator de bonis non, after- 
wards brought a suit in the name of himself and all other 
creditors of J. M. S. Rogers against his administrator 
and heirs at law, seeking to subject his real estate, as 
well as his personal effects, to the payment of his debts, 
which action is still pending. 

No part of the legacy to Mrs. Johnson has ever been paid. 

Upon the foregoing facts the judge below was of the opin- 


that the plaintiff could not maintain the action, and ac- 
cordingly gave judgment for the defendant, and thereupon 
the plaintiff appealed. 


Messrs. Mullen & Moore and W. C. Bowen, for pluiutiff. 
Messrs. R. B. Peebles and Day & Zollicoffer, for defendant. 


Rurrin, J. The effect of the judgment, which Grant as 
administrator de bonis non recovered against the plaintiff as 
the representative of the deceased executor, Rogers, could 
not be to convert the whole of the Phillips estate, including 
tlie bond sued on, then in the hands of the plaintiff, into assets 
belonging to the estate of his intestate,even though it may 
have been for an amount equal to the full value of all the 
property sold and all assets that evercame tohand Nothing 
short of a satisfaction of that judgment, full and complete, 
can have that effect, for until then, the estate of Rogers has 
been out nothing on account of these assets. 

We think it clear, therefore, that the bond sued on to- 
gether with the other property, in the plaintiff’s hands, once 
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belonging to the estate of Mrs. Phillips, continues to be a 
part of her estate, and can only be administered by her per- 
sonal representative; and that under such circumstances, 
her administrator de bonis non must sue. And indeed that 
he is the only person who can sue on the bond, is now the 
settled law of the state, sanctioned by a series of decisions 
which it must be needless to add to. See Eure v. Eure, 3 
Dev., 206; Selzer v. Lewis, 69 N. C., 183; Davis v. Foz, Ib., 
435, and Alexander vy. Wriston, 81 N. C., 191. 

If not altogether certain before, it is made absolutely so 


i a) 


by the act of 1865 (Bat. Rev. ch. 45, § 130) taken in connec- 
tion with section 55 of the Code of Civil Procedure. 

The provision of the statute is that every action brought 
by an executor or administrator, upon a cause of action, or 
right, to which the estate is the real party in interest, shall 


be brought in his representative capacity, and under the 
Code there is‘no middle ground; for whenever the action 
ean be brought in the name of the real party in interest, it 
must be so done. 

We take the liberty of suggesting that the plaintiff might 
have avoided useless litigation, and have accomplished 
his purpose, and in fact may yet do so, by making the de- 
fendant a party to the action now pending between the ad- 
ministrator de bonis non and himself, so that al] the parties 
being before the court, the interest of Mrs. Johnson, as a 
legatee, and her liability upon the bond may be properly 
adjusted and pro tanto discharged, the one by the other. 

That her estate ought not to be called upon to pay the 
bond, while her legacy remains unpaid, provided there be 
assets sufficient to entitle her to receive so much, is settled 
by the decision in Whedbee v. Reddick, 77 N. C., 521. 

The present action, however, must fail, because the title 
to the bond sued on is not in the plaintiff, nor is the estate 
of his intestate the real party in interest. 

No error. Affirmed. 
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JULIA A. VAUGIIAN, Adm'x, v. A. P. HINES. 


Executors and Administrators—Final Account—Statute of Limi- 
tations—Surety and Principal. 


1. An administrator’s account, filed and audited, in which a balance is 
ascertained to be due the heirs or next of kin, as a final account. 


2. And an action by the next of kin upon the bond of the administrator 
to recover distributive shares, is barred after six years from the audit- 
ing of the same. Code, § 33 (2). This statute protects both principal 
and surety upon the bond. 


(Bushee v. Surles, 77 N. C., 62; Iry v. Cor, 1 Dev. Eq., 58; Hodges v. 
Council, 86 N. C., 181, cited and approved). 


Civin. Action tried at December Special Term, 1881, of 
Hertrorp Superior Court, before Graves, J. 

The action was brought by the plaintiff, as administratrix 
de bonis non of Henry Vaughan, against the defendant as a 
surety on the administration bond of Benjamin A. Spiers, 
the former administrator of said Henry Vaughan, to recover 
the amount of unadministered assets remaining in his 
hands after his death. 

The bond of Spiers was executed on the 26th day of Oc- 
tober, 1866.. He died on the — day of —, 1874. 

The plaintiff was appointed administratrix de bonis non 
of Henry Vaughan on the 2\st of February, 1881, and this 
action was commenced on the 4th day of April, 1881. 

It was admitted that Benjamia Spiers, former adminis- 
trator of Henry Vaughan, had in his hands at the time of 
his death $227.22, with interest thereon from the first day of 
July, 1872, assets belonging to the estate of his said intes- 
tate, unadministered. 

The defendant denied the right of the plaintiff to recover, 
and relied upon the statute of limitations, as set up in the 
answer, which was to the effect, that the records of the court 
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show that the said Spiers, as administrator aforesaid, on the 
13th day of May, 1873, made a return of his account as 
such to the office of the probate judge of the county of 
Hertford, which was duly recorded, and in which he shows 
a balance of $227.22 due said estate on the first day of July, 
1872, and that more than six years had elapsed since the 
making of said return and the commencement of this ac- 
tion. 

Thereupon the judge submitted the following issue to the 
jury: “Is the plaintiff’s claim barred by the statute of 
limitations as set up in the answer? 

The only evidence offered before the jury was two returns 
made by the administrator, Spiers, to the judge of probate. 
The first, on the 10th day of July, 1872, in which a balance 
is acknowledged to be due the heirs of $228.37 with the entry 
of the judge of probate in the records of his office that “the 
foregoing return of Benjamin A. Spiers, administrator of 
Henry Vaughan, is this day made to the undersigned judge 
of probate on oath, and with vouchers, and upon examina- 
tion I find balance in hands of administrator, $207.62 prin- 
cipal money and $20.75 interest.” The other was on the 
13th day of May 1873, and was the return referred to in 
the answer and the issue, showing a balance due of $227.22 
with the entry of the certificate of the judge of probate 
that, “the foregoing return of B. A. Spiers, administrator 
of Henry Vaughan, is this day made to the undersigned 
judge of probate, on oath, showing a balance of $227.22. 

His Honor charged the jury that the latter return was a 
final account, and that the same had been duly audited, and 
if six years had elapsed since the filing of said account and 
the bringing of this action, the plaintiff’s claim was barred 
by the statute of limitations. To the charge the plaintiff 
excepted, and the jury returned a verdict in favor of the de- 
fendant, responding “yes” to the issue. There was a judg- 
ment upon the verdict and the plaintiff appealed. 
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Messrs. Reade, Busbee & Busbee, for plaintiff. 
No counsel for defendant. 


Asue, J. The only question presented by the record for 
our determination is—was the alleged errer in the charge 
of His Honor, that the account filed by the administrator, 
Spiers, on the 13th day of May, 1873, was a final account, 
and if six years had elapsed since the filing of said account 
and the bringing of this action, the plaintiff’s claim was 
barred by the statute of limitations. 

We concur in the ruling of His Honor that the account 
filed by the administrator, Spiers, on the 13th day of May, 
1873, wasa final account, though we see no reason why that 
filed by him on the 10th day of July, 1872, might not be so 
considered. It showed a clear balance due the heirs on the 
Ist of July, 1871, after the payment of all debts and ex- 
penses of administration. It purported to be a balance due 
the heirs on the 1st of July,1871. The amount then shown 
to be in the hands of the administrator could not be due the 
heirs, by which was meant the next of kin, but after the pay- 
ment of all the debts and expenses of administration. It 
was such a statement as showed to all persons interested in 
the distribution of the estate, that the administration of the 
estate was finished; that there was no longer a necessity 
for holding the surplus; and that it was subject to the call 
of the next of kin, the payment of which they had the 
right to enforce by action. The return on the 13th of May 
was buta repetition of the return of the 10th of July, 1872, 
varying only to the amount ofa few cents, which was evi- 
dently the result of a clerical error. 

The return then being held to be a final account, the 
question arises, how does that affect the defence of the stat- 
ute of limitations. 

It is settled as a general principle that the statute of lim- 
itations does not run in favor of an administrator against 








IN THE SUPREME COURT. 








VAUGHAN 2. HINES. 





-an action by the next of kin for their distributive shares. 
Bushee vy. Surles, 77 N. C., 62. In that case there had not 
been any final account filed by the administrator. 

Before the adoption of the Code of Civil Procedure the 
statute of limitations had no application to such actions as 
this, nor, since the Code went into operation, to any such 
action where the right of action accrued prior to its adop- 
tion, but if it accrued since that date, then the statute of 
limitations prescribed by the Code applies. C. C. P., § 16. 

The plaintiff complains of no breach of the bond of the 
administrator prior to October, 1870, and as none is alleged, 
none is to be presumed; and if there was no breach prior 
to that date, then no right of action had theretofore accrued, 
and the statute of limitations prescribed by the Code ap- 
plies to this action. 

That being so, the question arises, does the statute of lim- 
itations prescribed by the Code run in favor of an adminis- 
trator against an action brought by the next of kin for 
their distributive shares? It was held in Jvy v. Coz, 1 Dev. 
Eq., 58, a case decided in 1826, and recently approved by 
this court in the case of Hodges v. Council, 86 N. C., 181, 
“that where there was a return made by an administrator 
to the county court admitting balance against him, the 
statute of presumptions was put in motion, and after ten 
years from the date of the return a bill filed by the next of 
kin to recover that balance was held to be too late. Chief 
Justice Taytor, who delivered the opinion of the court, 
said : 

“ This case is purely of equitable jurisdiction, and not sub- 
ject to any legal bar, by force of the statute of limitations, 
yet this court, from an early period, has adopted rules as to 
barring an equity, drawn as nearly as possible from anal- 
ogy to the rules of law.” And in answer to the objection 
that the defendant who was an administrator, was a trustee, 
and therefore could not avail himself of such a defence, pro- 
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ceeded to say: “ I deem it unnecessary to examine the doc- 
trine relative to express and implied trusts, because the set- 
tlement of the account by the administrator presents a clear 
ground of decision, whatever the defendant’s original char- 
acter may have been. From that time the trust ceased to 
be open, and the defendant stood in a new relation to the 
complainant as his debtor. Could the complainant have 
sued at law, his cause of action would then have begun to 
run from that time.” 

The principle to be deduced from this decision is, that if 
an action should be brought at law upon the bond of an ad- 
ministrator, who had filed his final account in the proper 
office, the statute of presumptions would begin to run in his 
favor against the next of kin, and the claim would be pre- 
sumed to be paid after the lapse of ten years from the time 
of filing the account. 

But the statute of presumptions has been repealed so far 
as it applied to actions upon the bonds of administrators 
where the right of action accrued since the adoption of the 
Code, ($16) and in lieu thereof statutes of limitation sub- 
stituted. 

We can see no reason why the same principle which sets 
in motion the statute of presumptions against the next of 
kin, should not also put in operation the statute of limita- 
tions against them. 

Our conclusion therefore is, that after the final account, 
the statute does run against the next of kin, and an action 
against the administrator upcn his official bond is barred 
after six years from the auditing of his final account. Sub. 
div. 2,§33,C.C. P. And if this statute protects the prin- 
cipal, it must also protect the surety on the bond. 

The statute having been once put in motion in favor of 
the defendant as surety on the administration bond, its 
course could only be obstructed by a legislative enactment, 
and there is no legislation hy which its running in this case 
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has been checked or suspended. Section 43 of the Code is 
the only legislation upon the subject. It provides that, “ If 
a person against whom an action may be brought die before 
the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be 
commenced against his executors or administrators after 
the expiration ofthat time,” &c. But it will be seen that the 
provisions of the section can have no application to this ac- 
tion, for the defendant here is still living, and they apply 
only to an action where the defendant dies before the expi- 
ration of the limited time. 

Entertaining the opinion that the action is barred by the 
statute, the judgment of the superior court must be affirmed. 

No error. Affirmed. 








BARBARY SIGMON v. JOHN HAWN. 


Doctrine of Election— Will— Widow— Estoppel. 


1. Where there is a plurality of rights, the party from whom one is 
derived intending that both shall not be enjoyed, the doctrine of elec- 
tion is enforced by the court. 


. Therefore, where a widow sues for a tract of land, which was hers be- 
fore marriage but disposed of by her husband’s will, and sold to de- 
fendant by the executor; and by the same will devises and bequests were 

_ made to her which she accepted and enjoyed for two years, and dower 
under the will was allotted tober; Held that the plaintiff is not entitled 
to recover, first, by reason of the estoppel arising out of her election, 
and secondly, of that growing out of the judgment of the court in the 
dower proceeding. 


Civit AcTIon tried at Fal] Term, 1881, of Burke Supe- 
rior Court, before Seymour, J. 
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When this cause was before the court at the last term (86 
N. C., 310) it was remanded in order that it might be cer- 
tainly ascertained, whether the land which is now the sub- 
ject of controversy had been embraced in the plaintiff’s pe- 
tition for dower, and had been treated by the parties and 
recognized by the court as belonging to the estate of her late 
husband, whereby she might be estopped from asserting her 
present claim to it. 

It is now admitted by counsel for the defendant, that 
such is not the case, and that notwithstanding the similarity 
of description, as set out in the complaint filed in this 
action and that contained in the plaintiff’s petition for 
dower, the land spoken of in the two instruments are in 
fact distinct tracts. 

We have therefore to consider the rights of the parties in 
the premises, irrespective of any estoppel depending upon 
the identity of the lands involved. 

In order that the point presented (for there is but one 
single one) may be the more easily understood, we recapitu- 
late the facts as established by the pleadings and the find- 
ings of the judge in the court below—a trial by jury in that 
court having been waived by the parties. 

' The plaintiff sues for the possession of a tract of land, 
claiming to be entitled to the same in fee simple and of her 
own right. The defendant concedes that the land once be- 
longed to her, but insists that the same was disposed of by 
the will of her late husband, Abel Sigmon, who directed the 
same to be sold by his executor, and by the same will made 
devises aud bequests to the plaintiff, which she accepted and 
enjoyed, with a full knowledge of her right to the land, 
and thereby bound herself to submit to the provisions of the 
will. 

The land in question was the property of the plaintiff be- 
fore her marriage to said Sigmon in 1869. In 1877 her 
said husband being seized in his own right of a tract of 
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of land, known as the “Gross Traet,”’ devised the same 
to J. L. and H. H. Sigmon, his two sons by a former 
marriage, provided they would support the plaintiff and 
her only child Mary Sigmon, but in case they failed to do 
so to the satisfaction of the plaintiff, then at her election she 
should have the rents of the “Gross Traet” or take dower 
in his estate. 

By the same will, the testator directed his wife’s land 
lying in Burke county, (it being that in controversy) and 
another tract of his own known as the “ Rocket tract,” to 
be sold by his executor and with the proceeds his debts to 
be paid, and the residue to be divided equally amongst his 
wife and certain of his children. 

At the time of the execution of said will, the plaintiff 
signed a paper writing which was incorporated in the will, 
whereby she professed to relinquish her right in her own 
land and all claim upon the “ Rocket tract,” as to which, 
however, she was never privily examined, nor has the same 
ever been registered. 

After the lapse of nearly two years from the probate of 
her husband’s will, the plaintiff filed with the judge of 
probate what purported to be her written dissent to the will, 
and at the same time a petition asking for dower in the 
Gross and Rocket tracts, as belonging to the estate of her 
husband. The heirs at law of the husband, being made 
parties defendant to said petition, opposed the claim of the 
plaintiff, and in their answer insisted that by her failure to 
dissent from the will within six months, she had elected to 
take under the will, and could only therefore have the dower 
allowed her iti the will. 

After consideration the judge of probate denied the plain- 
tiff’s right to have dower under the statute, because of her 
failure to dissent within the six months, but adjudged her 
to be entitled to dower under the will of her husband, and 
accordingly directed it to be so allotted to her, and the same 
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was done—the dower given her being just what she would 
have been entitled to, had there been no will. 

Afterwards the executor sold the land, now in dispute, to 
the defendant, and received from him the purchase money 
in full. 

Besides the provision for the plaintiff before mentioned, 
the testator bequeathed certain personal property to her, not 
exceeding however in value the personality which came to 
his hands, with her, at the time of their intermarriage. He 
also gave a legacy to her daughter (Mary) of $400, which 
amount exceeded the legacies given to his other children. 

Upon the foregoing facts the judge below ruled as a con- 
clusion of law, that the plaintiff was never put to her elec- 
tion as to whether she would take under or against the will, 
and that the allotinent of dower to her under the circum- 
stances was no act of election, by which she was barred 
from setting up claim to the land originally her own, and 
thereupon adjudged that she recover the same from the de- 
fendant. From that judgment the defendant appealed. 


No counsel for plaintiff. 
Messrs. G. N. Folk and M. L. McCorkle, for defendant. 


Rurrtn, J., after stating the facts. This court cannot con- 
cur in the view which the learned judge seems to have taken 
of the law governing the case. 

Whenever there is a plurality of rights, with a clear in- 
tention, express or implied, ef the party from whom one is 
derived, that both shall not be enjoyed, the doctrine of elec- 
tion is enforced by the courts. The person who is to take 
has a choice, but cannot enjoy the benefits of both. 2 Story’s 
Eq. Jur., § 1075. 

The foundation of the rule is, that no one can be permitted 
to accept and reject the same instrument; and in every case, 
therefore, coming before the courts in which such alterna- 
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tive rights are presented, there is but one thing left to be 
done, and that is, to ascertain the intention of the party 
from whom the last right emanates, and to know whether 
that intention would be frustrated by permitting both rights 
to be enjoyed by the same pergon. 

In the case at bar, we have a plain instance of the occur- 
rence of inconsistent rights in the same person; the right 
of the plaintiff to have and enjoy her own land, and the 
right to a support for herself and infant daughter, assured 
to her out of her husband’s estate ; this latter right growing 
out of his will, and by which instrument he at the same 
time undertook to dispose of her land, away from her. And 
as to the intention with which this was done, there cannot 
be the least room for doubt, since, so careful was he to man- 
ifest his purpose to be, that she should not enjoy the benefit 
of both rights, he caused her to relinquish the one at the 
very moment he created the otber. 

It is true that this relinquishment might have been in- 
effectual if repudiated in time, but it comes too late after 
she has accepted and enjoyed for two years the provision 
made in the will—she being all that while sui juris. 

If instead of applying at any time for dower, the plaintiff 
had been content to enjoy the support guaranteed to her in 
the will and made a charge upon the lands devised to her 
husband’s two sons, can any one suppose that she would 
have been been permitted at the same time to defeat her 
husband’s intentions as to the sale of her lands, in the pro- 
ceeds of which the very persons thus charged with her 
support were to share? and if not, why should not the same 
consequence atiend her voluntary acceptance of the other 
provision inade for her in the will, by taking dower there- 
under—this right being expressly given her in lieu of the 
support previously secured to her, and to be enjoyed only 
at her election, and because the other arrangement might 
be unsatisfactory to her? 
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Indeed the plaintiff in this action seems to us to be rest- 
ing under two estoppels, either one of which has force suf- 
ficient to bar her right to recover the land in controversy : 
First, that arising out of her election, knowingly made, 
between the right to have her own land and the inconsis- 
tent one bestowed upon her in her husband’s will; and 
secondly, that growing out of the judgment of the probate 
court in the proceedings for dower, when her right to assert 
any claim contrary to the provisions of that will, was de- 
nied by the heirs and solemnly passed upon and concluded 
by the court. 

Our conclusion therefore is, that there is error in the 
judgment of the court below and the same is reversed, and 
judgment will be entered here for the defendant who will 
also recover the costs of the action. 

Error. y Judgment accordingly. 








H. McD. ROBINSON, Adm’r, v. A. E. McDIARMID, and others. 
Executors— Wills. 


1. An executor cannot seck the advice of the court in an application for 
the construction of a devise of land, unless it involves the administra- 
tion of the personal estate. 

2. A legacy to “teach of my sister’s children” goes to the children liv- 
ing at the time of the testator’s death. 

3. And where the “‘ remaining portion” of the estate is given to a leg- 
atee, “*to be disposed of as I have already directed’ without proof of 
a further declaration of the trust, the interest so undisposed of is held 
by the trustee as a resulting trust for the heirs at law. 

(Taylor v. Bond, Busb. Eq , 5; Simpson vy. Wallace, 83 N.-C., 477; Rob- 
inson v. McIver, 63 N.C., 645; Petway v. Powell, 2 Dev. & Bat. Eq., 308 ; 
Knight v. Knight, 3 Jones Eq., 167; Shinn v. Motley, Ib., 490; Mason 
v. White, 8 Jones, 421; Thompson v. Newlin, 6 Ired. Eq., 380; Cook 
v. éedman, 2 Ired. Eq., 623; Green v. Collins, 6 Ired., 139. cited and 
approved.) 
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Crvit Action for construction of a will tried at Fall Term, 
1882, of CumBeRLAND Superior Court, before Gilmer, J. 

Mary R. McDiarmid on July 25th, 1876, made her will 
disposing of her estate and nominating no executor, which 
after her decease in April, 1882, was admitted to probate, 
and letters of administration with the will annexed issued 
to the plaintiff. The will is as follows: 


“T, Mary R. McDiarmid, being sound in mind, my last 
will and testament. 

My bank stock, my county bonds I leave to my following 
heirs: Bank stock $5,000—$3,000 of it I leave to my 
mother, Ann Eliza McDiarmid; $800 to my nephew, Mar- 
shall McDiarmid Williams ; $200 to each of my sister, Mrs, 
Ann V. Huske’s children. County bonds $2,500—$500 to 
each of my brothers, Mr. A. K. McDiarmid and W. J. Me- 
Diarmid ; $500 to my niece, L. M. Robinson: $500 to my 
nephew, H. McD. Robinson ; $500 to my mother, Mrs. Ann 
Eliza McDiarmid. My interest in the Moore county land, 
I leave to my niece L. M. Robinson and the children of my 
sister Mrs. Ann V. Huske; the remaining portion I leave to 
my mother to be disposed of as I have already directed.” 

(Signed,) Mary R. McDiarmip, July 25th, 1876. 


The relations of the several beneficiaries mentioned in the 
will are these: 

Ann E. McDiarmid is the mother; A. K. McDiarmid and 
W. J. McDiarmid, the brothers of the testatrix. The p!ain- 
tiff, H. McD. Robinson, and Lucy M., wife of John Williams, 
and who is mentioned in the will by her maiden name, are 
the children of a deceased sister, C. C. Robinson, who died 
before the making of the will. 

Marshall McD. Williams is the son of another sister who 
was also deceased at the date of the will. 

Clem, Joseph, D. McD., Herbert, Louise, Cattie and Sadie 
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Huske are the surviving children of Ann V. Huske, a sister 
of the testatrix, who died during the interval between the 
execution of the will and ber death, and of the children the 
two last named were also born after the date of the will, and 
prior to the death of the testatrix. 

Another child, Clay Huske, was living when the will was 
made, but died before the testatrix. 

The devisees and legatees mentioned are the next of kin, 
and would be entitled to the personal estate of the deceased 
in case of intestacy, and (except the mother) heirs at law. 

The testatrix owned in July, 1876, fifty shares of stock in 
the Fayetteville National Bank of the par value of $100, 
each, and $2,500 in Cumberland county bonds. 

In September, 1880, the testatrix at the instance of her 
brothers and for their accommodation, by the agency of W. 
J. McDiarmid, disposed of all the bank stock for $4,500, its 
fair market value at the time, and likewise $1,500 of the 
county bonds for $1,200, which aggregate sum was loaned 
to them, and their note bearing eight per cent. interest. 
executed to her therefor, the interest on which for one year 
was paid to her. Since her decease the note has been de- 
livered to the plaintiff, as assets of the estate. 

In April, 1882, before the death of the testatrix (as we in- 
fer from the case, though the fact is not distinctly stated) 
the remaining $1,000 in county bonds‘was also sold for 
$840; and that sum received credited to her on the books of 
her said brothers. 

The interest in the Moore county lands is devised under 
the will of D. McDiarmid, the clause relating to which is 
in these words: 

“Tt is my will and desire that my interest in the landsin 
Moore county, being one half of 5,000 acres, be sold, when it 
will be advisable to sell, and the proceeds of such sale be 
equally divided among my daughters, C. E. Robinson and 
M. R. McDiarmid, and my sons Archibald and W. J. Me- 
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Diarmid, and my grandsons M. McD. Williams and Daniel 
McD. Huske, and their heirs.” 

The testatrix also owned a moiety in the remainder of the 
land, known as the “ McDiarmid homestead,” consisting of 
about 1,250 acres—the homestead and about 1,250 acres 
having been devised in a codicil to the will of said D. Mc- 
Diarmid to A. E. McDiarmid for life, with remainder to 
said C. E. Robinson and the testatrix, accompanied with a 
wish that it should continue “ to be a home for such of the 
testator’s family as had none elsewhere.” 

The testatrix held another note of her brothers, A. K.and 
W. J. McDiarmid, amounting in principal and interest to 
$2,371.32, and other personal property worth $150, and the 
debts and liabilities to be provided for are estimated to be 
$1,000. 

There are not found any directions in writing to the 
mother of the testatrix in regard to the disposal of the prop- 
erty included in the last clause of her will, and the said 
Ann.E. McDiarmid, now advanced in years, in declining 
health and feeble memory, does not remember accurately or 
definitely the instructions given her in reference thereto. 

The present action is instituted by the administrator 
against the beneficiaries under the will, for advice and di- 
rection in the execution of its imposed trusts, upon the facts 
stated, contained in the complaint and assented to by the 
defendants. 

The inquiries with the response of the judge to each in 
the court below, are as follows: 

1. Did the testator addeem the bequests of bank stock and 
county bonds by the sale in her life-time, or do the legatees 
share in the money fund as substituted for them and in 
like proportions? 

The court declares in answer to the inquiry that the leg- 
acies are not addeemed, and the proceeds of the sale must be 
similarly distributed among the legatees. 
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2. Does the testatrix direct her interest in the Moore 
county land to be divided per capita between her niece L. 
M. Robinson (now Williams) and the children of her sister 
Ann V. Huske, or in moieties—one half to her named niece 
and the other half to the children of Aun V. Huske collec- 
tively. 

The court rules that the division must be per capita be- 
tween the legatee named and such of the children of Ann 
V. Huske as were alive at the death of the testatrix, each of 
said children taking an equal share with her. 

3. The third inquiry, whether Clay Huske, who died be- 
fore the testatrix, takes any interest under the bequest which 
is transmitted to his personal representative is answered in 
the preceding response. 

4. Is Ann E. McDiarmid entitled to take and hold the 
property included in the words “the remaining portion ” 
used in the concluding clause, to her own use? 

This interrogatory is answered in the affirmative. 

5. What property is embraced in the words, “the remain- 
ing portion” and what is the legal effect of the superadded 
words “to be disposed of as I have already directed her.” 

The court declares that the expression used, “the remain- 
ing portion,” comprises all the real and personal estate of 
the testatrix not otherwise disposed of in the will, to-wit, 
the remainder in the homestead and all lapsed or void leg- 
acies, and the legatee holds the same for her own use, sub- 
ject, nevertheless, to any positive directions which may 
hereafter be made to appear to have been given to the said 
Ann E. 

From the rulings of the court in response to interrogato- 
ries numbered 3,4 and 5, the defendants John Williams 
and wife, und Marshall McD. Williams, appeal; and from 
the ruling in response to the 2d interrogatory, the defend- 
ants John Williams and wife alone appeal. 
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Messrs. Guthrie, Hinsdale & Devereux, Ray & Huske, repre- 
sented the contesting legatees and devisees. 


Smita, C. J., after stating the above. The question in 
respect to the devise of the lands in Moore county is not 
within the jurisdiction of the court in the present proceed- 
ing, and cannot be considered. The construction of a de- 
vise of lands is the subject matter of a suit at law, and as 
the estate passes directly to the devisee, the representative 
of the testator has no duty to be performed in respect to it 
and consequently cannot seek the advice of a court of equity 
in a matter in which contesting devisees are alone the claim- 
ants. 

“A court of equity can only take jurisdiction,” in the 
words of Pearson, C. J., “where trusts are involved, or 
where devises and legacies are so blended and dependent 
on each other, as to make it necessary to construe the whole, 
in order to ascertain the legacies; in which case the court, 
having a jurisdiction as to the legacies, takes jurisdiction 
over all other matters necessary for its exercise. Taylor v. 
Bond, Busb., Eq., 5. 

So, as is said in a more recent case, “ the court will enter- 
tain an application from a trustee for advice as to the dis- 
charge of the trusts with which he is clothed, and as inci- 
dent thereto, the construction and legal effect of the instru- 
ment by which they are created, when a case is presented 
in which the opinion can be made effective,” ( Simpson v. 
Wallace, 83 N. C., 477,) and only in such case. 

The case cited in the argument to support the claim to 
jurisdiction (Robinson v. McIver, 63 N. C., 645,) was of the 
kind referred to by the Chief Justice, where there was a dis- 
position of both real and personal estate in the same clause, 
and the construction involved the administration of the 


latter. 
It is true the land is devised to the testatrix and others 
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by her father, to “be sold when it will be advisable to sell,” 
committing the determination of the proper time for doing 
so to the discretion of his executor, yet the discretion has 
not been exercised and the land remains unconverted still, 
and falls under the principle enunciated. If it had been 
sold and the proceeds were in the hands of the executor, or 
other person, for a disposition under the will, then, the pres- 
net plaintiff, not having the fund in possession and with no 
present duty to perform in reference to it, cannot ask the 
advice of the court in advance: 

“ We see no ground,” says the Chief Justice in discussing 
the subject in Taylor v. Bond, supra, “for the jurisdiction to 
give advice to an executor in regard to his future conduct or 
his future rights.” 

We must therefore reverse the ruling of the court in as- 
suming to put an interpretation upon this clause of the 
will, and determining the rights of parties under it, not 
because it is an erroneous interpretation, but for the reason 
that in this proceeding the question cannot be entertained. 
It is therefore to be left undecided as if not in this record. 

2. Weconcur in the opinion that all the children of Ann 
V. Huske living at the time of the death of the testatriz, as well 
the two youngest born after the making of the will, as those 
born before, and none others, take the legacy given “to 
each of my sister, Mrs. Ann V. Huske’s, children,” exclud- 
ing Clay, who died during the lifetime of the testatrix. 

But this is not a case of lapse; the deceased child not be- 
ing in esse at the death is not embraced in the words of the 
bequest to the others as a class. Petway v. Powell, 2 Dev. & 
Bat., 308; Knight v. Knight, 3 Jones Eq., 167; Shinn v. 
Motley, Ib., 490 ; Mason v. White, 8 Jones, 421. 

3. The remaining inquiry is as to the property compre- 
hended in the expression used in the concluding clause, and 
whether it is an absolute gift to the mother upon the facts 
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stated, for her own use and benefit, or with a resulting trust 
to those who would be entitled in case of an intestacy. 

It is manifest from the language of the testatrix, and to 
be inferred from the testimony of the mother, that parol 
directions had been previously given by the testatrix, to 
which she refers in annexing to the gift the words “ to be 
disposed of as I have already directed her.” A trust is thus 
clearly declared to be enforced, though, in parol, if it could 
be ascertained, as is held in Thompson v. Newlin, 6 Ired. Eq., 
380, and was previously in Cook v. Redman, 2 Ired. Eq., 
623; and even where no indication of the trust is found in 
the will itself and must be shown by intrinsic proof. But 
the donee to whom the property is given, and who is the 
depositary of the intention of the testatrix, is unable to re- 
call the instructions that constitute the trust and declare the 
terms, and hence the donation is to a trustee upon a trust 
which fails because its terms cannot be discovered, and which 
may be for the benefit of others, as it may be for her own. 

“ There isno equitable principle more firmly established,” 
remarks a writer on the subject, “than that where a volun- 
tary disposition of property by deed or will is made toa 
person, or trustee, and the trust is not declared at all, or is in- 
effectually declared, or does not extend to the whole interest 
given to the trustee, or it fails wholly or in part by lapse or 
otherwise, the interest, so indisposed of, will be held by the 
trustee, not for his own benefit, but as a resulting trust for 
the donor himself, or for his heir at law or next of kin, ac- 
cording to the nature of the estate.” Hill on Trustees, 114. 
To same effect 2 Story Eq., §1196a. 

The cases cited in the argument against the ruling of His 
Honor fully sustain the doctrine thus announced. When 
in disposing of the residue the testatrix says: “I direct my 
said trustee or trustees to pay and apply the same to such 
person or persons, for such uses and upon and for such trusts, 
interests and purposes, as I shall by my codicil to this my 
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will, duly executed, direct aad appoint,” and the deceased 
made no such codicil, though the heirs were excluded in 
other provisions of the will, it was held that the law must 
dispose of that held upon undeclared trusts.” Fitch v. 
Weber, 31 Eng, Ch. Rep., (6 Hare,) 145. 

In passing upon a bequest to the Bishop of Durham, 
“upon trust to pay her (the testatrix) debts and lega- 
cies, &c., and to dispose of the ultimate residue to such ob- 
jects of benevolence and liberality, as the Bishop of Dur- 
ham in his own discretion shall most approve of, he being 
appointed executor also, Lorp Expon thus lays down the 
rule: “If he (the testator) says he gives in trust and stops 
there, meaning to make a codicil, or an addition to his will, 
or when he gives upon trusts which fail or are ineffectuall y 
expressed, in all those cases, the court has said, if upon the 
face of the will there is declaration plain, that the person to 
whom the property is given, is to take itin trust,and though 
the trust is not declared, or is ineffectually declared, or be- 
comes incapable of taking effect, the party shall be a trus- 
tee, if not for those whv were to take by the will, for those 
who take under the disposition of the law. Morice v. Bishop of 
Durham, 10 Vesey, Jr., 522. 

But a case in its features closely resembling that before 
us, is that of the Mayor, Aldermen and Burgesses of Gloucester 
v. Wood, 25 Eng. Ch. Rep. (3 Hare) 131, the material facts 
of which are these: 

James Wood in a codicil, dated July, 1835, uses this lan- 
guage: “In acodicile to my will I gave to the corporation 
of Gloucester 140,000]. In this, I wish that my executors 
would give 60,0001 more to them for the same purpose as I 
have mentioned,” &c. The testator died in April, 1836, and 
this and two other scripts of a prior date were propounded 
and proved, and no other testamentary paper could be 
found. In neither of these was fuund any purpose ex- 
pressed as to the disposal of the fund thus given. Upon a 
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bill filed for the legacy by the corporation, the Vice-Chan- 
cellor refused to decree the payment, declaring that “no 
rule of law can be better settled than this: that unless the 
legatee intended to be benefited by a particular bequest can 
be ascertained, the mere intention that the residuary legatees 
of a testator should not take, will be inoperative,” and he 
declined in dismissing the bill to dismiss it without preju- 
dice. In this case a previous codicil referred to as declar- 
ing the trust or purpose of the testator in making the pecu- 
niary bequest, could not be found—as the verbal directions 
of the testatrix to her mother, in reference to the disposition 
of the gift to her, had faded from memory of the latter and 
were wholly lost. 

If the gift was to the devisee or legatee to be disposed of 
as she deemed proper, or followed by words of equivalent 
import, the gift would be in terms absolute, as the power of 


disposition is an element of property and unrestrained, in- 
cidental to ownership; but it is otherwise, if the disposal is 


restricted. 

Thus, when the testator gave all the remainder of his 
estate to his wife, “to be divided among my children as 
she thinks proper,” and not with an unrestrained power of 
disposition, it was declared that the wife took no beneficial 
interest, but held in trust for the children between whom 
she had authority only to divide and distribute. Green v. 
Collins, 6 Ired., 139. 

These authorities seem decisive against the claim of the 
mother to the ownership of the estate mentioned in the 
residuary clause, and we must reverse the ruling of the 
court in this behalf, and declare that there is a resulting 
trust for the heirs and next kin. 

While we do not agree with His Honor that there is a 
legacy lapsed by the death of Clay Huske, we concur with 
him that all the undisposed of estate of the testatrix passes 
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under the words, “the remaining portion,” that is, such 
estate as is left after the previous disposition. 

The inquiry as to the ademption of the bequests of the 
bank stock and county bonds, by their subsequent conver- 
sion into other interest-bearing securities, is not before us, 
there being no appeal from the ruling of the court in re- 
spect to that, and the parties submitting to the disposition 
directed of the substituted fund. We advert to it merely 
to avoid any inference of our acquiescence in the ruling in 
consequence of failing to notice the point. 

A judgment may be drawn in accordance with this 
opinion, and the costs will be paid out of the funds in the 
hands of the plaintiff, as administrator. Cause remanded. 

Error. Judgment accordingly. 





D. MURCHISON’S EXECUTORS vy. T. 8. WHITTED, Administrator, 
and others. 


Wills—Executors and Administrators. 


1. The testator, whose will was proved and administration taken out 
prior to the act of 1869, devised to the children of his deceased daugh- 
ter certain lands, and provided if either of them should die without 
issue, then to go to the survivors and their heirs; Held that the dev- 
isees take a fee simple estate in common, defeasible upon the death 
of either in the testator’s lifetime, without a child ; in which event, his 
or her interest goes to the survivors. 

. An administrator cannot sell lands for assets to pay debts, which 
were sold by a devisee more than two years after his qualification ; 
nor such as were sold by the devisee within the two years, and sold 
after that time by his vendee to a purchaser for value and without 
notice. ; 

( Hilliard y. Kearney, Busb. Eq., 221; Davis v. Parker, 69 N. C., 271; 
Cox v. Hogg, 2 Dev. Eq., 121; Badger y. Daniel, 79 N. C., 372, cited 
and approved.) 
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SpectAL ProceeDING begun in the probate court, and 
tried at Spring Term, 1882, of BLapen Superior Court, be- 
fore Shipp, J. 

The proceeding was instituted to compel the defendant, 
Whitted, as administrator de bonis non with the will an- 
nexed of Isaac Wright, deceased, to sell certain lands which 
had been devised by the testator, to make assets for the 
payment of debts. 

The petition was filed by the plaintiffs, as executors of D. 
Murchison, deceased, who had obtained a large judgment 
against Hugh A. Monroe, as administrator with the will an- 
nexed of said Isaac Wright who died in 1865. Monroe was 
appointed administrator in November, 1866, and he died 
in October, 1874, without having finished his administra- 
tion, and the defendant, Whitted, on the llth of October, 
1875, was appointed administrator de bonis non with the will 
annexed of said Isaac Wright, whose will, among other 
things, contained the following clause (4th item ), which is 
pertinent to the questions presented by this appeal : 

“T give to the children of my deceased daughter, Lucy G. 
Monroe, to wit, Adolphus, Isaac Wright, William Clement, 
and Eliza Jane Monroe, all the land I own on the south 
side of the river, situated on either White’s ereek or Ham- 
mond’s creek, and as it lies on the river and extends out 
from the same, embracing all the McDougald or other 
pieces or tracts; but if either should die leaving no child 
or children, nor child of the deceased to represent him or 
her, then to go to the survivors, to them and their heirs. 
The plantation on which their father lives, I have given 
him only during his life; after his death I give it to my 
deceased daughter, Lucy G. Monroe’s, children already 
named, subject to the limitation before recited.” 

Eliza J. Monroe died childless in the lifetime of the testa- 
tor; Adolphus died childless in 1875; Isaae W. died child- 
less in 1876, 
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W. V. B. Smith, one of the defendants, purchased from 
Isaac W. Moore for full value and without notice of plain- 
tiff’s claim, on January 20th, 1873, more than two years 
after the qualification of Hugh A. Monroe, the interest of 
said Isaac in the “Walker’s bluff” tract—the land described 
in the deed of January 20th, 1873. 

The interest of Adolphus Monroe in said tract, and also 
his interest and that of his brother, Isaac, in some “back 
lands” on White’s creek, were sold by the sheriff under ex- 
ecution, and bought by Hedrick Ryan. This sale and 
purchase were within two years from the qualification of 
said Monroe as administrator. 

Hedrick & Ryan sold to Daniel Miller within two years 
from the qualification of Monroe, and the executor of Miller 
sold the “ back lands,” mentioned above, to the defendants, 
Clark and Sutton, for full value and without notice of plain- 
tiffs’ claim,on March 3, 1873, more than two years after the 
qualification of Monroe. The other lands devised to Adol- 
phus and Isaac were conveyed by them to Hugh A. Monroe, 
by mortgage, on July 29th, 1867, and said mortgage was 
foreclosed by suit in the superior court, and the lands sold 
by a commissioner for full value, on April 10th, 1876, and 
bought by W. A. Savage. 

William C. Monroe sold his interest in the “back lands” 
to James Gardner, and his one-third interest in the “Walk- 
er’s bluff” and the whole of the plantation referred to in 
the will, to H. A. Monroe, for full value, more than two 
years after the qualification of said administrator. 

It was conceded that the lands sold by W. C. Monroe, 
more than two years after the qualification of the first ad- 
ministrator, were not liable to the plaintiffs’ claim of the 
balance set forth in their complaint, and alleged to be due 
them from the estate of Isaac Wright, deceased. 

Upon this state of facts, the court adjudged : 

1. That the devisees took an estate defeasible upon their 
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death without issue—substantially a life estate; and that 
upon the death of all of them without issue, except W.C. 
Monroe, the whole estate survived to him. 

2. That the conveyances of W. C., made more than two 
years after the qualification of the said administrator, are 
good and valid against the debt of plaintiffs. 

3. That the conveyance of the interest of Adolphus and 
Isaac, though made more than two years after the qualifi- 
cation of the former administrator, are not valid against the 
debt of plaintiffs, inasmuch as any estate that may have 
passed to the purchasers from or under them, was defeated 
by their death without issue, and their estate then passed 
under the will to W. C. Monroe, the survivor. 

4. That the conveyance of the estate of Adolphus, in 
“Walker’s bluff” tract, being within two years, and still 
remaining in the hands of the defendant, Miller, is liable 
to plaintiffs’ debt. 

5. That the estate of Isaac in the “ Walker’s bluff” tract, 
though eonveyed to defendant, Smith, more than two years 
after the qualification of the former administrator, is also 
liable to plaintiffs’ debt. : 

6. That the title to such of the lands as were conveyed 
by purchasers from the devisees, more than two years after 
the qualification of the former administrator, for valuable 
consideration and without notice, is good and valid, against 
the plaintiffs’ debt, in the hands of the defendants holding 
such conveyances. 

The defendants exeepted to the first, third, and fifth rul- 
ings of the court. The second, fourth and sixth are con- 
eeded to be correct. 


Messrs. T. H. Sulton and B. Fuller, for plaintiffs. 
Mr. C. C. Lyon, for defendant. 
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Asue, J. The first question raised by the defendant’s ex- 
ceptions is, was there error in His Honor’s ruling, that the 
devisees under the will of Isaac Wright took an estate de- 
feasible upon their death without issue, substantially a life 
estate, and that upon the death of all the devisees, without 
issue, except W. C. Monroe, the whole estate survived to 
him. 

In our opinion, this ruling is erroneous. The will of 
Isaac Wright was proved, and administration taken on his 
estate prior to the act of 1869; and the act of 1868~’9 (Bat. 
Rev., ch. 46, § 156) does not apply. The estate is to be dealt 
with and settled under the law as it existed prior to the first 
of July, 1869. 

The clause which has given rise to this contest is set out 
in the statement of the case, and the proper construction of 
the will is, that it gives to the devisees an estate in common 
in fee, defeasible upon the death of either of them in the 
lifetime of the testator, without a child, and upon the death 
of either before that of the testator, his or her interest goes 
to the survivors. 

We are fully sustained in this construction by the decis- 
ion in Hilliard vy. Kearney, Busb. Eq., 221. The clause in 
the will for construction in that case was, “I give to my* 
wife for her life, &c, and after her death, the said negroes 
and their increase to be equally divided among my five 
daughters (naming them), and if either of them die without 
an heir, her part to be equally divided among her other 
sisters.” Chief Justice Pearson delivered a long and elab- 
orate opinion in the case, and announced the doctrine that 
“if there be no intermediate period, and the alternative is 
either to adopt the time of the testator’s death, or the death 
of the legatee, generally, at some time or other whenever it 
may happen, as the period when the estate is to become ab- 
solute, the former will be adopted, unless there be words to 
forbid it, or some consideration to turn the scale in favor of 
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the latter.” And this decision was cited and approved in 
Davis v. Parker, 69 N. C., 271. The Chief Justice seems to 
have overlooked the fact that there was an intermediate pe- 
riod in the Hilliard- Kearney case, but that does not affect the 
principle announced, nor did it effect the result in that case, 
for the legatee about whose interest the contest arose, died 
childless after the death of the testator’s wife. 

In our case it can make no difference whether the con- 

tingency of dying without child is referable to the death of 
the testator or that of H. A. Monroe, the tenant for life of 
one of the tracts of land, for all of the devisees except Eliza 
J., survived him, and the estates of the three survivors be- 
came absolute at his death, if not at the death of the testa- 
tor; and the interest of Eliza, who died in the lifetime of 
the testator, survived to them instead of lapsing to the heirs 
of the testator, for the devisees took the estate devised, as ten- 
ants in common; and when that is so, and a clause of sur- 
vivorship is inserted, by legal construction it must be con- 
sidered as having been added to prevent a lapse, in case 
any of the legatees should bappeuw to die during the life of 
the testator or the tenant for life, as the case may be. Coz 
v. Hogy, 2 Dev. Eq., 121; Hilliard v. Kearney, supra. 
* The construction we have given to the clause of the will 
in question, disposes of the other exceptions, and leads to 
the conclusion that there is error in the third and fifth rul- 
ings of His Honor. 

Our conclusion upon the whole ease is, that none of the 
lands devised to the children of Lucy G. Monroe, which 
were sold by them more than two years after the qualifica- 
tion of the first administrator, H. A. Monroe, and none of 
such as were sold by said devisees within the two years, and 
sold after that time by their vendees to purchasers for value 
and without notice, are liable to be sold by the administra- 
tor to make assets for the payment of the debts of the tes- 
tator. Badger v. Daniel, 79 N. C., 372. 

This construction exempts from liability to be sold by the 
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administrator, the lands purchased by W. V. B. Smith from 
Isaac W. Monroe; those purchased by Hendrick & Ryan 
at execution sale, as the property of Adolphus and Isaac 
Monroe, and afterwards sold bv their vendee to Clark and 
Sutton; and the other lands of Adolphus and Isaac, which 
were mortgaged by them to H. A. Monroe and sold under a 
decree of foreclosure to W. A. Savage. 

This leaves the land sold by Hedrick & Ryan to Daniel 
Miler, and remaining in the hands of his heirs at the time 
of the institution of this proceeding, liable to be sold by the 
administrator. 

Of course if there are any of the lands devised to the 
children of Lucy G. Monroe, which have not been disposed 
of by them or their heirs, or were conveyed by them within 
the two years, and are remaining in the hands of such ven- 
dees, who purchased within that time, they are liable. 

The cause is remanded to the superior court of Bladen 
county, that further proceedings may be had according to 
law and in conformity to this opinion. 

Error. Modified and cause remanded. 








JAMES MULLEN, Ex’r, v. SARAH D. HELDERMAN. 


Wills— Evidence. 


1. On trial of an issue devisavit vel non, the caveators alleged that the 
wife of deceased exerted undue influence over him, and thereby pro- 
cured the making of the will in tha sole interest of herself and her 
children ; Held competent to show that no foundation existed for the 
exclusion of one class of testator’s children from participation in the 
estate. 

2. And evidence of a conversation between the wife and a witness after 
the making of the will and on the day of testator’s death, is also com- 
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petent to show a continued influence over him up to his death; nor 
can her subsequent dissent to the will and renunciation as executrix 
have the effect to deprive the caveators of the benefit of this testimony. 





3. The other exceptions to the evidence in this case tending to show un- 
due influence, are untenable. 










IssukE of devisavit vel non tried at Fall term, 1881, of Lin- 
COLN Superior Court, before Avery J. 
Plaintiff appealed. 








Messrs. Hoke & Hoke and Battle & Mordecai, for plaintiff. 
Messrs. Schenck & Cobb, Bynum & Grier and Fowle & Snows 
for defendant. 


Smitu, C.J. Upon the propounding of the script pur- 
porting to be the will of Valentine Helderman for probate, 
before the probate judge, by James Mullen, the executor 
therein nominated, Sarah F. Helderman, the associate ex- 
ecutrix and surviving wife of the deceased, renounced her 
said office and caused her dissent to the alleged will to be 
entered of record. Thereupon the heirs at law and next of 
kin appeared and filed their caveat thereto, and the cause 
was transferred to the superior court, where an issue was 
prepared and submitted to the jury in these words: 

Is the paper writing, or any part thereof, and if so what 
part, the last will and testament of Valentine Helderman, 
deceased? 

Upon the trial, and after the testimony was heard, the 
proof of formal execution and sufficient mental capacity in 
the deceased was not controverted, but conceded by the con- 
testants, who resisted the probate upon the ground of undue 
influence exerted over the mind and volition of the de- 






















ceased, by his wife,in procuring the making the instrument 








in the sole interest of herself and her own children, to the 
exclusion of the children of the deceased by a former mar- 
riage, and in the impairment of that freedom essential to 
the validity of a dispositive testamentary act. 
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It appeared in evidence that eight children were born of 
the first wife, and that soon after her death, which occurred 
near the close of the late civil war, the deceased, then sixty 
years old, intermarried with the defendant, Sarah D., who 
had then attained the age of twenty. There were four 
children, the fruit of the second marriage, with an interval 
of two and a half years between the birth of the youngest, 
of the first and oldest of the last marriage. 

In the spring of 1880 the deceased was striken with fever, 
and from that time gradually declined until his death in 
July of the same year. 

The will was written by the executor and signed by the 
testator, then passed 74 years of age, on June 29th, a little 

more than three weeks before. 

The executor on his examination in support of the will, 
among other tliings stated that the deceased assigned as his 
reason for giving his property to the Jast children, that he 
had paid money for the others and some of them had tried 
to break him up. 

Frank Helderman, the oldest of the children, introduced 
by the caveators, testified that during his minority he 
worked with his father upon the old farm, had never re- 
ceived from him any property and had not tried to break 
him up. He was then asked at what time his father bought 
the land devised in the will. To this, objection was made 
and overruled, and the witness answered that it was bought 
sometime between the years 1850 and 1858 and that him- 
self, his brother Robert, and sister Ann were then in the 
service of their father. The first exception is to the admis- 
sion of this testimony. 

The three next exceptions are to the reception of evidence 
of the personal relations and intercourse between the de- 
ceased and his wife, to her harsh conduct and violence to- 
wards the older children and especially towards Rebecca, 
the youngest of the class, and at the trial but 18 years of 
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age, in the presence of the father and his submission to 
such treatment, introduced to show the controiling influence 
_ and authority possessed and exercised over the deceased 
and the entire household. These acts it is needless to recite 
with greater particularity, since their force and effect belong 
exclusively to the consideration of the jury. 

The fourth exception is to the proofs offered of the wife’s 
repeated efforts to induce the deceased to make his will, 
and give his property wholly to her children. 

The fifth exception is to the testimony of what transpired 
at the house on the night of the confinement of the said 
Sarah D., when one Ballard wes seen at the bed-side, smooth- 
ing her hair and taking other improper. familiarities, while 
the deceased sat at the fireside in the same room troubled 
and wringing his hands without the utterance of a word in 
remonstrance. 

The sixth and last exception is to proof of declarations 
of the wife on the evening of the night of his decease. A 
witness testified to her calling him to the kitchen and there 
saying, “I suppose you heard about the will. When they 
saw Mullen coming, they tried to run me out of the house 
but I guess I seed to it. Iam an old coon.” And again 
being asked about the condition of the deceased, she replied 
“he is sinking fast,” adding that she had inquired of the 
attending physician if her husband was going to die, and 
upon his answering “I advise him to fix up his affairs,” said, 
“T went back and had things fixed up.” 

We think it was not inadmissible in answer to the reason 
given for the exclusion of one class of the testator’s children 
from any participation in his estate, except in the paltry 
sums to each which add indignity to wrong and which in- 
dicate a hostile feeling towards them, to show that no foun- 
dation for such exclusion existed, and the natural parental 
sentiment had been perverted, if he used the language im- 
puted to him, or the misrepresentation of his meaning by 
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the executor. It was competent as impeaching if not as 
original evidence. But if it were irrelevant, unless its 
admission was calculated to mislead, or may have misled 
the jury, this would not constitute an error fatal to the 
verdict. 

The testimony covered by the three next exceptions is so 
clearly pertinent to the inquiry as to the possession of a 
controlling influence and its unresisted exercise over the 
deceased’s volition and acts, and her temper and hostile dis- 
position developed in acts and words towards her step- 
children, and resulting, as the contestants insist, in the un- 
natural disinheriting of a part of his own blood, and from 
which evidence the jury declare the vitiating influence, that 
_ ho suggestions can add force io the argumeut contained in 
the statement of the proposition. The proof of the im- 
proper liberties and indecent behavior of the stranger at 
the bed-side of the wife, and the anguish which it seemed 
to have wrung from an enfeebled and helpless old man, was 
forcible and direct upon the over-mastered and unresisting 
temper of the deceased, and the objection to it is wholly 
untenable. 

The last and remaining exception is to the reception of 
the conversation between the wife and one Cleminger, and 
her declarations to him after the making of the will, and 
on the day of the testator’s death. The script offered for 
probate gives the entire estate, real and personal, to the wife 
“so long as she remains a widow,” restricting her “to take 
a child’s part” in the event of marriage, with remainder at 
her death or marriage to be equally divided among her 
four children named, and with a general power in her to 
dispose of such parts as she may choose in payment of 
debts. It further provides that when the estate in remain- 
der is divided among them, the eight children of his first 
marriage (one being dead and represented by issue) shall 
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have, three of them each $2.50, one of them $1.25 and the 
others $1 severally. 

The said Sarah F. by her dissent surrenders all rights 
devised under the will and, thus claiming only as in case 
of an intestacy, becomes no party to the present contest, and 
personally has no pecuniary interest in the determination 
of the issue. But she had such, and a predominating in- 
terest at the time when the declarations were made. It is 
through her persevering efforts and by means of her self- 
assumed agency for all that, as the contestants insist, the 
will was put in its present form expressing her own instead 
of the volition of the deceased, and for their common Lene- 
fit. The same vitiating influence infects and pervades all 
the dispositions which it contains, and, if it exists as to one, 
is fatal to all the others. But for the dissent, it would be 
the common source of title to each beneficiary still. 

Again, the introduction of the declarations may be de- 
fended upon the same ground as those proved to have been 
made about and before the time of executing the instru- 
ment, as showing a continued exercise of influence up to 
the time of its consummation by death. 1t was nota fin- 
ished and effectual act of disposal until that event, and was 
meanwhile capable of being revoked. As the influence was 
used or may have been used in bringing the will into cxist- 
ence, so was it necessary to be kept up until it became an 
operative and irrevocable conveyance. The declarations 
were more than narrative; they attach to and become part 
of the fact, in furtherance of the ultimate purpose of secur- 
ing the property to herself and others, made dum fervet opus, 
and as evidence, are supported by considerations as strong as 
those that admit declarations of a former period. If its 
effect would be to annul the giits to the wife, so should it 
annul the gifts to others procured by one and the same 
illegal interference, and inseparably united ag the offspring 
of a common origin. 
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Again, it may admit of question whether the dissent and 
renunciation after the work is done, can be allowed to prej- 
udice the rights of the caveators to the introduction of such 


testimony as would otherwise have been competent, and 
was competent when the testator died. Imf:o, it might open. 
wide the door to fraud and prevent its discovery and re- 
pression. 

But we prefer to sustain the ruling upon the ground of 
identity of interest among the beneficiaries and its common 
origin in an act by which that of each is secured, and when 
the mother bears to ber children a relation not unlike that 
of agent to principal, and admitting the rule that when the 
latter claims the benefit of what the former has done with- 
out previous authority, he must submit to the conditions 
and attending incidents of the act itself. ) 

There is no error, and this will be certified. 

No error. Affirmed. 








O,. P. BOST and others v. J. L. BOST and others. 
Willsa—Judge’s Charge— Evidence—- Practice. 


i, Where no response appears in the case as being made to an alleged 
improper question put to a witness, it does not constitute ground 
of exception, which can only be taken to the evidence elicited by the 
imyroper question. 

2. Upon trial of an issue devisavit vel non, it was held no error to allow 
a question to be put to a witness, as to whether in his opinion, the tes- 
tator had mind enough to enable him to have a reasonable judgment 
of the kind and value of the property he proposed to will. 

3. And a charge to the jury, that if the testator had, at the time of ex- 
ecuting the will, sufficient mental capacity to understand the nature 
of the property disposed of, and how and to whom he was giving it, 
then he was capable of making a will, is in harmony with the decisions 
upon the subject. 
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4. Evidence of kindly relations existing b:tween the testator an] mem- 
bers of his family, is admissible to show that the unnatural exclusion 
of a legatee (grandson) from a fair share of the estate, resulted from 
alleged mental incapacity ; for although such evidence may not be en- 
titled to much weight upon the question of sanity, it is not for that 
reason incompetent. 

5. An exception to the entire charge of a judge to the jury, without 
specitically pointing out the all-ged error, will not be entertained. 

(Lawrence v. Steel, 66 N. C., 584; Horne v. Horne, 9 Ired., 99; Moffit v. 
Witherspoon, 10 [red., 185; Paine v. Roberts, 82 N. C., 451; Barntardt 
v. Smith 86 N. C., 473; Burton v. March, 6 Jones, 409; State v. Scott, 
64 N. C., 586; Stute v. Hargett, 65 N. C., 669; Sampson v. R. R. Co., 
70 N. C,, 404, cited and approved.) 


IssuE of devisavit vel non, tried at Fall Term, 1882, of 
CaTawBa Superior Court, before Avery, J. 
Plaintiffs appeuled. 


Messrs. M. L. McCorkle, Hoke & Hoke, and Folk and Cline, 
for plaintiffs. 
Messrs. Hagwood & Haywood, for defendants. 


SmirH, C.J. The rulings presented for a review upon 
this appeal, are made upon the trial of the issue as to the 
execution and validity of the script offered for probate as 
the last will of Joseph Bost, deceased, and opposed by the 
caveators. The jury returned a verdict against the pro- 
pounders, finding the script not to be the will of the dece- 
dent, and from the judgment thereon they appeal. 

1. The first exception appearing on the record is to the 
allowance of the following question, put by the caveators to 
a witness, who had interviews with the deceased during his 
last illness, and opportunities for ascertaining his mental 
condition: 

In your opinion did Joseph Bost, at the time the will was 
executed, have mind and intelligence sufficient to enable 
him to have a reasonable judgment of the kind and value 
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of the property he proposed to will, and to whom he was 


willing it? 

It does not appear what answer, if any, was made to the 
inquiry, and as objection only lies to the evidence elicited 
by an improper question, as tending to influence the ver- 
dict, when no response is given the question becomes harm- 
less and the exception to it without force. If, however, it 
be assumed that an answer favorable to the contestants was 
returned, and an opinion expressed that the deceased did 
not possess the mind and intelligence described, and that 
this was considered the legal measure of testamentary ca- 
pacity, the question pursues the very words of the charge 
on this point delivered to the jury in Lawrence v. Steel, 66 
N. C., 584, and which, upon exception of the propounders, 
was sustained on an appeal to this court. 

It will be noticed, moreover, that the instruction was given 
in answer toa prayer for a charge in the words used, and 
approved in Horne vy. Horne, 9 Ired., 99, which was refused. 

But if the degree of intelligence described is beyond that 
required in a testamentary act, the principle laid down in 
the charge to the jury is entirely free from complaint or 
criticism coming from the appellants. They were directed 
that if the deceased had at the time of executing the paper~ 
writing sufficient mental capacity to understand the nature 
and character of the property disposed of, who were the 
objects of his bounty, and how he was disposing of the 
property among the objects of his bounty, then he was 
capable of making a yalid disposition of his property by 
will. This definition of testamentary capacity is in har- 
mony with former adjudications. Horne v. Horne, supra? 
Moffit v. Witherspoon, 10 Ired., 185; Paine v. Roberts, 82 N. 
C., 451; Barnhardt v. Smith, 86 N. C., 473. 

But aside from these considerations, it was certainly com- 
petent to probe and ascertain by this and other germane 
inquiries, the scope and extent of the intellectual faculties 
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of the deceased, and whether they come up to the measure 
demanded for effectual disposition of property by wil!, and 
this is all that was permitted by the court. The question 
and response do not determine the standard, but extract 
such information as may be needed in its application. The 
exception was properly overruled. 

2. The next exception is to the admission of the testi- 
mony of the widow of the deceased, who had been iutro--. 
duced by the caveators and testified to conduct indicating 
an impaired and unsound mind in her husband. On her 
cross examiuation she had been asked, and, after objection 
from the propounders, been permitted to speak of occasional 
interruptions in the relations of the deceased towards the 
legatee, John F. Bost, his grandson, and to explain the rea- 
sons for giving him only the small legacy of $1.00. There 
had been evidence of kind and parental relations subsist- 
ing between the parties. This, and that received in rebuttal, 
were offered upon the point of testamentary capacity. 

In connection with this evidence, and upon the re-exam- 
ination of the witness, she was allowed to testify after ob- 
jection from the propounders (and this is the subject matter 
of the exception we are now considering), that the father of 
the legatee, who was killed during the late civil war, was 
dutiful to the deceased and the deceased affectionate towards 
his son. 

The proof previously offered, in our opinion, authorized 
an extension of the inquiry into the relations between the 
grandfather and father of the legatee, as of the same nature 
and accumulative on the point of the alleged unnzutural ex- 
clusion of the legatee from a fair share of the estate, as the 
result of a decay of the mental and moral faculties. The 
evidence, from its remoteness in time from the act on which 
it bears, may have and perhaps should have but slight 
weight in determining the asserted and controverted fact of 
sanity, and is not for this reason rendered incompetent, re- 
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quiring its rejection. This exception must also be over- 
ruled. 

3. The propounders requested the court to give certain 
instructions, in relation to mistakes in law and fact, which 
we understand were given, and to lay down the rule gov- 
erning testamentary capacity in the words used in Horne v. 
Horne, just as the court was asked to do in Lawrence v. Steel, 
and refused, delivering instead the charge already men- 
tioned that was sustained on the appeal. The record does 
not distinctly state whether the court complied with the 
request of counsel, unless it be inferred from the statement 
in the case “that the propounders did not except to the 
charge after the instruction was given to the jury.” But if 
_ the court declined, it laid down the rule properly for the 
guidance of the jury, and there is no error in the refusal, 
when the law has been properly administered. Burton v. 
March, 6 Jones, 409; State v. Scott, 64 N.C., 586; State v. 
Hargett, 65 N. C., 669. 

After the trial was concluded, and while the case was be- 
ing prepared to be transmitted with the record proper to 
the supreme court, the appellants requested and insisted 
upon their right to have an exception entered to the entire 
charge of the judge, and in consequence he has sent up, in 
extenso, what he said to the jury. 

We cannot recognise this method of assigning errors and 
bringing them up for review. It is neither just to the ap- 
pellee, nor to the trying judge, to remain silent until the 
final result of the trial is reached, and then seek for error, 
which if brought to notice might have been corrected at 
once. Still less can a single exception be taken and enter- 
tained in the appellate court to an entire charge, traversing 
perhaps the whole case and consisting of a series of propo- 
sitions, to none of which is it specifically addressed. Such 
a practice cannot be tolerated without doing violence to the 
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Code and subverting fundamental and long established 
rules. 

He (the appellant) shall cause to be prepared a concise 
statement of the case, embodying the instructions: of the 
judge, as signed by him, if there be any exception thereto, 
and the requests of the counsel of the parties for instruc- 
tions, if there be any exception on account of the granting 
or withholding thereof, and stating separately in articles num- 
bered the errors alleged. C.C. P.,§ 301; Sampson vy. R. R. Co., 
70 N. C., 404. 

This provision, which is but a legislative expression of a 
pre-existing rule of practice, evidently contemplates a spe- 
cific and special assignment of errors, and the direct point- 
ing out of the rulings in which they are alleged to exist. 
This rule so conducive to fair trials cannot be relaxed with- 
out letting in the most serious inconveniences, and most 
manifest injustice. So far has the principle been zarried in 
the supreme court of the United States, in a review of the 
rulings of the court below, that under a written rule, itself 
but an enunciation of a pre-existing practice, a single ex- 
ception to a series of instructions and not directed to any 
particular one, will be overruled unless each of the series is 
erroneous. Johnson v. Jones, 1 Black., 209; Lincoln v. Claflin, 
‘7 Wall., 132. 

In the latter case Mr. Justice Frevp uses this language: 
“But the error, if it be one, cannot be taken advantage of 
by the defendants, for they took no exception to the charge 
on that ground. The charge is inserted at length in the 
bill, contrary to the proper practice, as repeatedly stated in our 
decisions, and contrary to an express rule of this court.” 

We have ourselves said that an exception to a mass of 
testimony of which some was, and other not, competent, 
could not be entertained, as its office is to point out the par- 
ticular testimony to which the objection was intended to 
apply. Barnhardt v. Smith, 86 N. C., 473. The present 
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inode of asking a revision of an entire charge without any 
designation of error, and this too after verdict and appeal 
is wholly irregular under our system of practice. 

There is no error and this will be certified. 

No error. Affirmed. 








FRANK HORAH and wife v. SAMUEL KNOX and others. 


Wills—Fraud— Remarks of Counsel. 


1. Upon trial of an issue devisavit vel non, opinions of witnesses, as held 
in Bost y. Bost, ante 477, are competent evidence in ascertaining the 
degree of mental capacity of the testator. 

2. Where the will was made under alleged fraudulent influences prac- 
ticed by those in confidential relations to the testator, it was held that 
the inference of fraud, unless rebutted, should be drawn by the jury 
from the evidence, and is not a conclusion of the law. 

. Counsel have the right “‘to argue to the jury the whole case, as wel; 
of law as of fact,” and tothat end may read and comment on reported 
cases, but the facts contained in them cannot be read to the jury as 
evidence of their existence in another case. An exception to remarks 
of counsel will not be entertained after verdict. 

(State y. Miller, 75 N. C., 73; Mason v, Pelletier, 82 N. C., 40; Melvin y. 
Easley, 1 Jones, 386 ; Huffman y. Click, 77 N.C., 55; Morgan y. Smith 
Ib., 37; Harrison vy. Chappell, 84 N.C., 258; Knight v. Houghtalling, 
85 N.C.,17; Wright v. Howe, 7 Jones, 412; Downey v. Murphey, 1 
Dev. & Buat., 82; State v. Williams, 2 Jones, 257; State vy. Smith, 8 
Jones, 132, cited and approved.) 


Issuz of devisavit vel non tried at January Special Term, 
1882, of MecKLENBURG Superior Court, before Bennett, J. 
Judgment for plaintiffs, appeal by defendants. 


Messrs. Bynum & Grier, for plaintiffs. 
Messrs. Jones & Johnston and Wilson & Son, for defendants. 
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Smitu, C. J. The exceptions contained in the appeal are 
taken to the rulings of the court on the trial of the issue, 
raised by the caveat to the script propounded as the will of 
Ann Sterling, and submitted to the jury. “ Is the said pa- 
per writing, or any part thereof, and if so, what part, the 
Jast will and testament of Ann Sterling, or not ?” 

The script is in few words, was executed in March, 1877, 
in the presence of two attesting witnesses, and gives all the 
estate of the deceased, real and personal, to the propounder, 
Margaret Horah, as due for her kindness and attention 
during the long affliction of the deceased. 

The formal execution of the instrument, proved by ,the 
subscribing witnesses, was not controverted, but its legal 
efficacy was iinpeached upon the ground of a want of men- 
tal capacity, and the exercise of undue influence by the sole 
beneficiary under it. 

There was much evidence offered on the question of the 
sanity of the deceased before and up to and at the time when 
the script was made, and of the relations between the legatee 
and the deceased, the latter being under the care and in the 
custody of the other for a considerable period preceding the 
death. The testimony is needlessly set out at full length, 
and this brief reference to its general character and import 
is sufficient for an intelligent apprehension of the point of 
law to be considered. 

First Exception. The caveators, appellants, introduced 
William Sloan as a witness, who stated that he was a phy- 
sician and practiced his profession for many years before 
the late war, but had ceased to do so; that he knew the de- 
ceased, saw her frequently when an inmate in the Asylum 
at Raleigh, and since on the streets of Charlotte, and thus 
had many opportunities of knowing her mental condition. 

The caveators then proposed to offer the following inter- 
rogatory, which on objection was ruled out, and this is-their 
first exception : 
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In your opinion, based upon your knowledge gnd obser- 
vation of the condition of her mind, was Ann Sterling, when 
you last saw her before the date of the alleged will, compe- 
tent or of sufficient capacity to transact business or make a 
will? © 

But in lieu thereof the following question was allowed to 
be put and answered by the witness, the propounder’s ob- 
jection thereto being overruled. 

Was Ann Sterling in your opinion, based upon your 
knowledge and observation of her mind, competent, or had 
she sufficient capacity when you saw her, to transact busi- 
ness involving a disposition of her property? ‘The witness 
responded “ no.” 

The ruling of the court in rejecting the first form of in- 
quiry, seems to rest upon the misconception that it embod- 
ies a rule for measuring and testing the legal capacity of 
the deceased to make a valid disposition of her estate by 
will; while,as we have said in passing upon a similar ex- 
ception in Bost v. Bost, ante, 477, this is but a method of ascer- 
taining the degree and extent of the mental capabilities of 
the person, and the vigor and strength of his will. The in- 
formation elicited by such inquiry may be, and is, impor- 
tant in enabling the jury, when instructed as to what is 
necessary in constituting a disposing mind and memory, 
and freedom in disposing of property, to bring the facts as 
they shall be found to the test of the prescribed rule, and 
render an intelligent verdict upon the issue. 

The concluding clause in the rejected interrogatory may 
be obnoxious to the objection, that the witness is asked to 
determine for himself what in law constitutes testamentary 
capacity, before any rule has been laid down by the judge for 
his guidance in framing an answer. But aside from this, 
and deeming the question pertinent and proper in gauging 
the intellectual faculties of the deceased, preparatory to the 
application of the law to the facts, we think the error, if it 
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be such, is cured, and every proper object attained by the 
substituted and answered inquiry. 

The witness was permitted to testify from his own 
knowledge and observation, and express the opinion that 
the deceased did not possess sufficient capacity to make any 
effectual disposition of her property, including as well a 
disposition by will as by gift inter vivos, thus affording the 
jury the results of the witness’ observation, and his own 
general estimate of the mental infirmities of the deceased, 
without invading the province of the jury in determining 
the issue itself. If her intellectual faculties were so en- 
feebled and impaired as to disable her to make any valid 
disposition of her estate, she could not of course dispose of 
it by will, and so the caveators have all the benefit of a di- 
rect negative answer from the witness to the question as 
first proposed. The exception cannot therefore be sustained. 

Seeond Exception: In the opening argument the pro- 
pounders read and commented on the case of Lee’s Heirs v. 
Lee's Executors, as reported in 13 Am. Decisions, 722, as 
showing, in the maker of the impeached will, hallucination 
and delusion, in a much greater degree than had been proved 
in the present trial, and yet the will had been sustained. 
The caveators objected to the use of the reported case, and 
requested the court to interpose and arrest this cause of re- 
mark on the part of the propounders’ counsel. The court 
declined to interfere. 

Weare unable to see upon grounds the course pursued in 
the argument of counsel, in the particular made the subject 
of exception, can be deemed an abuse of the right expressly 
given by statute “to argue to the jury the whole case as 
well of law as of fact,” (Rev. Code ch. 31, § £7, par. 15), and 
more especially under the enlarged privilege conferred by a 
more recent statute, (Acts 1874-’75, ch. 114) as interpreted 
in State v. Miller, 75 N. C., 73. 

It is true that the statement of facts contained in an ad- 
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their existence in another cause, as pertinent to a pending 
inquiry, as is declared in Mason v. Pelletier,82 N.C., 40 ; nor 
can the writings and opinions of medical experts contained 
in a written treatise be used as evidence before a jury. Mel- 
vin v. Easley, 1 Jones, 386; Huffman v. Click, 77 N. C., 55. 

But the reading of the reported case was not for such 
purposes, but to illustrate a principle of law based upon the 
supposed, though they may have been, actual facts, decided 
by a court of high authority. Without the facts, the prin- 
ciple expressed in an abstract form would be of little value 
in instructing the judicial mind. All treatises upon the 
law illustrate a legal proposition and challenge its accept- 
ance as correct, by reciting the facts and material circum- 
stanees under which it has been held, and the practice of 
reading from them, as from the report of adjudged cases, is 
universal and unquestioned in an argument upon a point 
of law arising in the course of the trial. 

Tho privilege of counsel may be abused, but unless grossly 
abused, the corrective must be left in the hands of the judge 
who presides and conducts the trial, in the exercise of his 
sound discretion. 

Third, Fourth and Fifth Exceptions: These three ex- 
ceptions relate to the comments of propounders counsel 
upon other matters, to wit: the unreliableness of expert tes- 
timony, the neglect of the deceased by her contesting rela- 
tives and their earnest effort to defeat her will, and certain 
numerous illustrations drawn from life—in reference to all 
of which it is only necessary to say, that no objection to 
these remarks was made until after the rendition of the 
verdict. Morgan v. Smith, 77 N.C.,37; Harrison v. Chappell, 
84 N. C., 258; Knight v. Houghtalling, 85 N.C.,17. In the 
latter c&se it is said : 

“A party cannot be allowed thus to speculate upon his 
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chances for a verdict, and then complain because counsel 
were not arrested in their comments upon the case.” 

Sixth Exception. The caveators except to the refusal of 
the court to give certain tendered instructions submitted to 
the court in writing, but not read in the hearing of, nor 
known to the propounders’ counsel until after verdict, which 
divested of unnecessary verbiage and avoiding repetition, 
were in substance as follows: 

1. If when the script was executed the deceased had not 
sufficient mental capacity to understand the nature of the 
transaction, or the effect of her act, the verdict should be for 
caveators. 

2. If the deceased lived with the propounders, Horah 
and wife, the latter being sole devisee and legatee, in their 
care and custody, the relation thus formed raises a presump- 
tion of fraud and undue ‘influence practiced in procuring 
the execution of the script by them, sufficient to annul the 
act, unless rebutted, and the jury should so find. 

3. Sanity is presumed until the contrary is shown, and 
insanity being proved at any previous period to exist, is 
presumed to continue to the doing the alleged testamentary 
act, unless restored reason be shown, and if the jury are sat- 
isfied. of the insane mental condition of the deceased at 
any antecedent time, the propounders are required to show 
that the instrument was made during a lucid interval. 

4. If the will was prepared at the instance of the legatee, 
and not submitted to the deceased until the morning of and 
just before its execution, thisis a strong badge of fraud and 
should be so considered by the jury. 

5. Ifthe deceased was old, of weak mind and feeble body 
and at times deranged, and if the will was drawn by a law- 
yer of the legatee and under her direction, was not read 
over to deceased until the time when it was executed, and 
the subscribing witnesses were sent for by the legatee, and 
the alleged testatrix was under the control of the propund- 
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ers, the law raises a presumption of fraud, and unless dis- 
proved, the jury should find against the script. 

The charge given to the jury so far as material to an 
understanding of the exception was substantially this: 

If the alleged testatrix had, and the jury so believe upon 
the evidence, testamentary capacity, that is, capacity to 
make a will, when the script was executed by her, then the 
issue must be found in favor of the propounders; if on the 
contrary, she then had not the requisite capacity, the ver- 
dict must be for the caveators. Sanity is the natural and 
usual condition of the human mind, and every person is 
presumed to be sane. The presumption may be rebutted. 
If the deceased was insane at any time before the alleged 
_ testamentary act, she is presumed to continue insane down 
to and including the act. The presumption of a continu- 
ance of an ascertained pre-existing insanity, may itself be 
rebutted by proof of an actual sane condition of mind, 
when the script was executed. The sufficiency of the evi- 
dence to remove the presumption must be judged by the 
jury, who alone can determine its force and credit. In or- 
der to an effectual disposal of property by will, the person 
making it must know what he or she is doing at the time; 
must understand the nature of the act in which he or she 
is engaged, and its full extent and effect. If the deceased 
had such capacity, it was a valid execution of the instru- 
ment; if she did not have it, then it was not her will; and 
that it was not necessary to a valid dispositive testamentary 
act, that the purty should be able to dispose of the property 
with judgment and discretion. 

The caveators’ exception extends to the refusal to give 
their tendered instructions and to those that were given to 
the jury. 

The refused instructions, of which the appellants com- 
plain, may be condensed and expressed in the single propo- 
sition, that from the confidential relations subsisting between 





IN THE SUPREME COURT. 


HoRAH v ; KNOX. 


the testatrix and legatee, and the authority over the person 
of the former committed to the latter and her husband, 
accompanied with the facts in evidence touching the prepa- 
ration and execution of the will, the law raises the inference, 
to prevail unless disproved, that the will was the offspring 
of a fraudulent influence exercised by them over the tes- 
tatrix, which: vitiates and avoids the instrument; and this 
is a rule of law to be declared by the court for the guidance 
of the jury. 

We think His Honor properly refused to lay down such 
a rule of law, and that he would have committed error in 
doing so. The inguiry before the jury was as to the testa- 
mentary capacity of the testatrix and the legal freedom of 
her act. Formal execution and a knowiedge of the con- 
tents of the writing being shown, the caveators impeaching 
its validity must affirmatively show the want of capacity, 
or the exercise of a fraudulent influence, which is defined 
in Wright v. Howe, 7 Jones, 412, to be “an influence by fraud 
or force, or by both, and in its application to the making of 
a will, signifies, that through one or both of these means 
the will of the decedent was perverted from its free action 
or thrust aside entirely, and the will of the influencing 
party substituted for it.” This infectious influence must be 
shown by those who allege that it has been successfully 
exerted in procuring the making of the will, and while it 
may be inferred from circumstances attending the transac- 
tion, the inference must be drawn by the jury from the 
evidence before them. 

The rule governing in our system of a jury trial of issues 
of fact, and the reason, why the decisions of the probate 
judge in passing himself upon both the law and fact in testa- 
mentary proceedings before him have not the weight and 
authority of a precedent, are so forcibly and clearly stated 
in the opinion of the former Chief Justice, in the case of 
Downey v. Murphey, 1 Dev. & Bat., 82, that little more is 
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required of us than to reproduce some portions of what is 
there declared. “ After proof of capacity and execution,” 
he remarks, “ the common law lays down no rule upon the 
subject, but submits the general question to a jury for a de- 
cision according to their conclusions upon the actual facts 
of undue influence, imposition on the testator, his knowl- 
edge of the contents of the paper and assent thereto, un- 
der the comprehensive inquiry whether a fraud has been prac- 
ticed. Where the testator’s situation is such as to render 
the perpetration of a fraud, easily practicable, the jury may 
say they are not satisfied one has been practiced, and thence 
infer its existence, unless the contrary be clearly shown. * 

* * But those are conclusions of fact arising from evi- 
dence given or withheld.’ A defect of proof, unless it bea 
total defect, is for the consideration of a jury wherever the 
law requires the intervention of a jury.” 

After a further reference to the relation between the tes- 

tator and beneficiary, he proceeds to say: “ These consider- 
ations must satisfy the mind, that upon such a subject the 
law cannot lay down as a test thata will is or is not valid, 
when executed under one or more of the particular circum- 
stances mentioned, but necessarily refers the facts, upon 
which its validity legally depends, to the decision of the jury 
under evidence as to all the circumstances attending its preparation 
or execution, the condition, mental and physical, of the testator, 
the contents of the instrument and the benefits provided in it for 
those actively concerned either in the preparation or execution. 
* * This question is one of fact to be decided by the jury 
upon evidence, which in the opinion of the judge is compe- 
tent as tending to establish any of those facts. Its ten- 
dency, it is the province of the judge to explain, by stating 
what conclusions may be drawn from it; but whether it es- 
tablishes a fact or whether a conclusion deducible from it 
is or is not rebutted by other evidence, is the province of 
the jury to say.” 
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So in Wright v. Howe, supra, where the decedent and lega- 
tee stood in the relation of attorney and client, patron and 
dependent (the italics are in the original), the jury were 
charged “that dealings between persons bearing these re- 
lations, one to the other, are to be suspected and scruti- 
nized more closely and carefully than dealings between 
others,” this court declared that “these relations as facts 
pertinent to the issue with the other facts in the cause, 
bearing upon the point, were submitted to the jury with 
proper instructions. This is all we think the court was 
authorized to do by the law of theland. * * * Alto- 
gether, these form a body of facts from which undue in- 
fluence may or may not be inferred. But this inference 
should be drawn by the jury and not by the court.” ae 

A similar distinction is taken in other cases, where a judge 
tries both facts and law, and himself lays down general 
rules for his own consistent government, and those in which 
he submits facts to a jury, and leaves them to act upon evi- 
dence according to their estimate of its import and weight. 
State v. Williams, 2 Jones, 257 ; State v. Smith, 8 Jones, 132. 

The instruction that certain detailed facts, if believed, 
were a badge of fraud, stands upon the same footing and 
were left to the jury to be considered with other evidence 
in determining the question of fraudulent influence. 

There is no error. ‘Let this be certified. 

No error. Affirmed. 








W. S. HILL and others v. J. M. TOMS, Adm’r. 
Wills—Pecuniary Legacies. 


Testator died in 1865, having previously made a will, in which he directs 
a certain pecuniary legacy to be paid out of money arising from the 
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, 
sale of slaves, and appropriates certain land and the proceeds into 
which it is to be converted to be equally divided between other lega- 
tees ; Held that the land is not chargeable with the loss of the legacy 
caused by the emancipation of the slaves. 


(Robinson y. McIver, 63 N. C., 645; Lassiter vy. Wood, Ib., 360; Johnson vy, 
Farrell, 64N. C., 266; Johnson y. Osborne, Phil. Eq., 59; Macon vy. Macon, 
75 N. C., 376; Alexander vy. Summey, 66 N.C., 577 ; Holman vy. Price, 
84 N. C., 86, cited and approved.) 


Civit Action for construction of a will tried at Spring 
Term, 1882, of RurHERFoRD Superior Court, before Gudger, J. 

J. P. Mauney died in the year 1864 or 1865, having pre- 
viously made his will in which are contained the following 
clauses : 

“T give and bequeath to my beloved wife, Charlotte 
Mauney, twelve hundred dollars in money,” and slaves 
and other enumerated-articles of personal property not nec- 
essary to be set out in detail; and the testator adds, “I also 
give her the use of my entire plantation, including the mill, 
to use as she pleases during her natural life, and at her 
death to be sold in the usual way and the proceeds of the 
sale to be equally divided among my children now living 
and the children of Drusilla Hill, deceased, that is to say, 
the children of Drusilla Hill] are to have one-sixth part.” 

“I give and bequeath to the children of Drusilla Hill, 
deceased, my negro woman, Hannah Adeline, and her in- 
crease, now in possession of Abel Hill, and fifteen hundred 
dollars.” 

After several other legacies in slaves and in money, which 
the testator declares the respective legatees have already re- 
ceived, except a legacy of six hundred dollars to one Law- 
son P. Eaves, which is charged upon and to be paid out of 
the legacy to a daughter of the testator (Eliza Hamilton} 
the testator proceeds thus: 

“T will that the balance of my negroes, to wit, Alfred, 
Lawson, Sam, Lizzy and her child Julia, be sold in the usual 
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way, except Lizzy and her child Julia, and I direct that they 
be sold together, and the money arising from the sale thereof 
to be applied, first, to the payment of bequests herein made, 
and the balance to be equally divided between my children, 
now living, and the children of Drusilla Hill, deceased, that 
is, the children of Drusilla Hill are to have one sixth part.” 

“T will that all the property I may have at my death not 
disposed of in this will, be suld in the usual way, and the 
proceeds of said sale applied as directed in the last foregoing 
clause of this will.” 

The testator then appoints the plaintiff, W. S. Hill, trus- 
tee, and confers upon him authority “to receive and dis- 
tribute the money and property willed to the children of 
Drusilla Hill, deceased, as directed in the will.” 

The life tenant being dead, the administrator has made 
sale of the devised Jand under the directions of the will, and 


the fund provided for the discharge of the pecuniary legacies 
has been lost by reason of the extinction of property in 
slaves, before they could be converted info money for that 


purpose. 

In the present action, requiring a construction of the fore- 
going clauses of the will, the plaintiffs, the children of Dru- 
silla Hill, and the testamentary trustee claim that the be- 
quest of the $1,500 shall be raised out of other personal 
property bequeathed by the testator by a pro rata distribu- 
tion with the other legatees ; and if this be insufficient, that it 
be paid from the money derived from the sale of the lands. 

During the progress of the proceeding, the administrator 
of Jacob G. Mauney, deceased, is made a co-plaintiff and as- 
serts his right as such to the share of the fund accruing to 
his intestate, had be still been living. 

Upon the hearing, the court was of opinion and so ruled 
that the plaintiffs’ legacy~ of $1,500 was lost in the destruc- 
tion of the fund provided for its payment, and no part of the 
proceeds of the sale of the land could be thus appropriated . 
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and further, that as the legatee, Jacob G. Mauney, survived 
both the testator and the devisee for life, he acquired a vested 
interest which was transmitted to his personal representa- 
tive. From this ruling and judgment the plaintiffs ap- 
pealed. 


Mr. M. H. Justice, for plaintiffs. 
Messrs. Hoke & Hoke, for defendants. 


Smith, C. J., after stating the case. We concur with His 
Honor in his interpretation of the will and the legal effect “ 
of the clauses on which the controversy depends. Where 
there is a residuary disposition of both personal and real 
estate, while the former is primarily liable in exoneration 
of the latter, yet both are chargeable with the payment of 
the money legacies. ‘‘ This, however, is not on the footing 
of a charge on Jand like the annuities in this case,” remarks 
Pearson, C. J., in Robinson v. Mclver, 63 N. C., 645, and re- 
peated in Johnson v. Farrell,64 N. C., 266, “ but on the ground 
that in order to ascertain what is embraced in the residuary 
fund, it is necessary to take out the specific legacies and then 
to deduct the pecuniary legacies, and only what remains is 
the rest or residue of the estate.” 

A recent writer also remarks: Legacies are charged on 
the land, when the residue of the realty and personalty is 
bequeathed in one mass. But a charge of legacies on all 
the real estate of the testator does not charge lands specifi- 
cally devised. O’Hara on Wills, 241. 

The testator specifically designates the portion of his es- 
tate from which his representative is to derive the means of 
discharging the bequests, and appropriates the land and the 
money into which it is to be converted after the death of 
his wife, with equal clearness in the direction that it “ be 
equally divided among my (his) children now living and 
the children of Drusilla Hill,” the children taking a sixth * 
part. 
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There is no principle upon which these beneficiaries can 
be deprived of the specific gift of the proceeds of the sale 
of the land to make up the losses of a money legacy caused 
by the emancipation of the slaves, from which source alone 
the payment is to be made, any more than if they had died 
a natural death. Johnson v. Osborne, Phil. Eq., 50. 

The cases which seem to have been relied on by the ap- 
pellants for disturbing the dispositions made of his estate 
by the testator, (Lassiter v. Wood, 65 N. C., 360; Macon v. 
Macon, 75 N.C.,376; and Alexander v. Summey, 66 N. C., 
577,) are put on the ground of effectuating a manifest gen- 
eral intent to which certain special dispositions inconsistent 
therewith must yield, and do not warrant a subversion of 
the dispositions and appropriations in the will under review; 
and as was said in Holman v..Price, 84 N. C., 86, “ this prin- 
ciple” (subordinating the particular to the predominant 
intent) “ was pressed into service and carried to its extreme 
limits” in the two first cited cases. 

No necessity here exists for a departure from the plain 
provisions of the will. Slaves are included in all the lega- 
cies, and all the legatees share in the loss of this form of 
property, as well as those whose bequests in money were to 
be derived from it. The land when sold is given as well to 
the plaintiffs as to the children of the testator, and no fan- 
cied equality intended in the distribution can justify the 
manifest and obvious dispositions of the estate being dis- 
turbed. 

The gift over of the proceeds of the sale of the land is to 
the “children now living” and certainly the intestate son, 
Jacob G. Mauney, living at the time of the death of his 
mother, is included, and, notwithstanding his subsequent 
death, transmitted a vested interest in the fund to his ad- 
ministrator,and the latter is entitled to share with the others 


- therein. 
No error. Affirmed. 
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In ENGLISH v. ENGLISH from Pender : 
Excusable Neglect. 


The ruling in Griel vy. Vernon, 65 N. C., 76, in reference to neglect of 
attorney, approved. 


Rurrin, J. This is an application for relief under § 133 
of C. C. P., and to have set aside a judgment on the ground 
of surprise. 

As found by the judge in the court below, the facts are 
that plaintiff commenced his action on the 7th of Sep- 
tember, 1880 by summons freturnable to fall term of Pen- 
der superior court of that year, the object of the action being 
to procure an injunction and have declared void a mort- 
gage, which the plaintiff had given to the assignor of the 
defendant. 

A temporary restraining order, and an order to show 
cause why an injunction should not issue, were granted, and 
made returnable at Snow Hill, in Greene county, on the 5th 
day of October, at which time and place the defendant, 
though served with notice, failed to attend, and the plain- 
tiffs’ attorney of his own’ accord procured the matter to be 
adjourned to the ensuing term of Wayne court, when by 
consent between the attorneys of the parties, it was again 
adjourned to Pender superior court. 

The defendant retained as his attorney, J. D. Stanford, 
Esq., who together with himself attended Pender court at 
fall term, 1880. While there, his said attorney attempted 
to effect a compromise of the matters in dispute with the 
plaintiffs’ attorney, but failed to accomplish it, and then 
told the defendant that he might return home as nothing 
more would be done in the cause at that term, and accord- 
ingly he did depart. Mr. Stanford having marked his name 
as an attorney for the defendant on the docket, and errone- 
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ously supposing that a practice of the Bar similar to one 
that prevailed in Duplin court, obtained in Pender, accord- 
ing to which a party, on merely entering an appearance was 
as a matter of course allowed sixty days to file his answer, 
left the court at the end of the second day of the term, with- 
out filing an answer or putting in any other defence. For 
want of such defence, judgment was rendered againt the de- 
fendant at said fall term, 1880, declaring the deed under 
which the defendant claims, to be void, and directing the 
same to be cancelled. 

In an affidavit filed in support of his motion, the defend- , 
ant alleges that he purchased the mortgage, the validity of 
which is assailed, for a valuable consideration and without 
any notice of the fraud alleged to have been practiced in 
procuring its execution, and that he is advised that such 
facts constitute a meritorious and valid defence to the plain- 
tiff’s action. 

His Honor directed the judgment to be set aside and from 
that ruling the plaintiff appealed. 

Under the circumstances, it does not seem to us possible 
seriously to impute negligence to the defendant. Whatever 
fault there was—and really it appears to have been very 
slight—must be attributed to thesdefendant’s attorney and 
not to himself. So that the-case falls strictly within the 
principle established in Griel v. Vernon, 65 N. C., 76, and 
Deal v. Palmer, 68 N. C., 215. 

Nor can we give our assent to the proposition that before 
setting aside the judgment, it was the judge’s duty to have 
ascertained as a fact, whether there existed a meritorious 
defence to the action, since, that would necessitate a trial by 
the court, of all the issues involved, and be to anticipate the 
very purposes of the motion. The affidavit of the defendant 
sets forth facts which establish a prima jacie defence, and 
that is all the law requires. 

No error. Affirmed. 
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In WIGGINS v. McCOY, from Lenoir: 


Amendments— Appeal. 


The motions of defendant in this case involve matters addressed to the 
discretion of the court, with regard to amendments, and the rulings 
thereon are not the subject of appeal. 


Asue, J. The action was brought on a bond, and at the 
trial before the justice, the plaintiff filed said bond and an 
affidavit that it was given for the purchase money of land 
described in the affidavit. 

The justice gave judgment for the plaintiff, and found as 
a fact that the bond was given for the purchase money of 
the land, and from this judgment the defendant appealed. 

The return by the justice of the appeal to the superior 
court shows that the defendant admitted the execution of 
the bond, and put in no answer to'the allegation in plain- 
tiff’s affidavit that the bond was given for the purchase 
money of land. 

The return by the justice was made to spring term, 1881, 
of the superior court, and no answer was ever filed by the 
defendant to plaintiff’s complaint. 

On the first day of the court to which the return was 
made, the defendant’s counsel moved the court to allow the 
defendant to file an answer denying that the bond was given 
for the parchase money of land. The motion was refused 
by the court, and the case was set for trial in the calendar 
for the following Friday, and when called up for trial on 
that day, the defendant’s counsel renewed his motion to be 
allowed to file an answer, and read in support of said mo- 
tion an affidavit of the justice who tried the action, which 
was to the effect that the defendant had, in an oral answer 
to the action on trial before him, denied that the bond sued 
on was given for land. 
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The defendant also moved the court to allow the justice 
to amend his return, and insisted that if allowed to set up 
his defence, he could show that the bond was not given for 
land, but for money borrowed to buy land. 

The motions were all refused by the court and judgment 
was given for the plaintiff, and the defendant excepted. 

Afterwards, and on the last day of the term, the defend- 
ant’s counsel moved to set aside the judgment and re-open 
the case, on the ground that the court ought to have con- 
sidered the foregoing affidavit of the justice as a substituted 
return of the justice. But the court finding as a faet that 
the affidavit of the justice was not offered, at the trial, as 
the justice’s return, but to support the motions as above set 
forth, refused the motion and the defendant excepted and 
appealed. 

All the motions made by the defendant’s counsel on the 
trial in the superior court were matters addressed to the dis- 
cretion of the court, which are not reviewable, and adds 
another case to the long catalogue of adjudications upon 
the discretionary powers of the court with regard to 
amendments, &c. Henry v. Cannon, 86 N. C., 24, and cases 
there cited. 

The motion made after judgment was for a new trial, and 
as the fact was found by the court that the affidavit of the 
justice was not offered at the trial as the justice’s return, but 
to support the motions for leave to answer, &c, that was 
also a matter of diseretion, and the refusal to sustain the 
motion was no such error as entitled the defendant to a 
venire de novo, and therefore no ground for an appeal. State 
Bank v. Hunter, 1 Dev., 100 ; Reed vy. Moore, 3 Ired., 310 ; Hin- 
ton v. Deans, 75 N. C., 18. 

There is noerror. The judgment must be affirmed. 

No error. . Affirmed. 
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In LEAK v. COVINGTON, from Richmond : 


Reference— Appeal. 


1. A compulsory reference may be ordered where the taking of an ac- 
count shall be necessary forthe information of the court before judg- 
ment. 

2, The order appealed from in this case does not effect a ‘‘ substantial 
right,’’ and the appeal is therefore dismissed. 


SmituH, C.J. The plantiff, as executrix of John W. Leak, 
on behalf of herself and all other creditors of William L. 
Covington, deceased, brings this action against the defend- 
ants, his executors, legatees and devisees, to enforce contri- 
bution from his estate for moneys paid by the plaintiff upon 
the liability of her testator, as a surety upon the adminis- 


tration bond of one James A Covington, to whom had been 
committed administration on the estate of John W. Coving- 
ton, to which bond the testator William L., was the only 
solvent co-surety, and the plaintiff seeks to recover judg- 
ment for his moiety of the money so paid, and to follow and 
subject his estate in the hands of the defendant executors, 
legatees and devisees, personal and real, to the payment of 
his debts. ' 

The plaintiff demands the appointment of a receiver to 
take charge of the funds as they may be recovered, that an _ 
account be taken of the funds which are or ought to be in 
the hands of the said executors, and which have been deliv- 
ered to the legatees of the testator’s estate, to the end that 
the same be applied to the discharge of the indebtedness to 
the plaintiff and others ; and in the event of a deficiency of 
such assets, that the devised lands be charged therewith. 

The defendants in their answer, not denying the material 
allegations upon which the plaintiff’s claim rests, as a de- 
fence to the action, say, that the estate of the testator has 
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been fully administered without nctice of this asserted lia- 
bility of the testator, and rely upon this and the statutory 
bars limiting the time for bringing actions against represen- 
tatives of deceased debtors, to two and seven years respect- 
ively, provided in the Revised Code, ch. 65, §§ 11, 12, and 
13, as also upon the long and continuous adverse possession 
of the several legatees and devisees of the bequeathed and 
devised estates. 

At spring term, 1882, an order of reference was entered 
in these words: “ In this cause, it is ordered, that D. Stew- 
artand R. A. Johnson be, and they are hereby appointed 
referees to tuke and state an account of the administration 
of the estate of W. L. Covington, deceased, by his executors 
E. P. Covington ond A. A. Covington, under the plea of no 
assets and fully administered set up in the answer, and 
make their report to the next term of this court.” 

From this order the plaintiff appeals, assigning as error 
that the defences to the maintenance of the suit should first 
be disposed of by a jury trial, and that the reference is pre- 
mature and irregular. 

It is true, as we have often said, that the regular and or- 
derly mode of procedure is to have those defences set up in 
bar of the action first tried and settled, since if valid, they 
dispense with the necessity of a reference, and are in their 
nature preliminary to taking an account. R. R. Co. v. Mor- 
rison, 82 N. C., 141; Commissioners v. Magnin, 85 N. C., 114. 
At the same time a compulsory reference may be. ordered 
by the judge, “ when the taking of an account shall be nec- 
essary,” for the jnformation of the court before judgment.” 
C. C. P., §245. And in McPeters v. Ray, 85 N. C., 462, it is 
said that “ we are not prepared to say that the order is not 
within the scope” of this provision of the Code. In such 
case it would be of course, whether so stated or not in the 
order, without prejudice to the defences relied on to defeat 
the action. 
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But we are at a loss to understand what objection the 
appellant can take to an order’ he himself asks for in 
his complaint, and which cannot impair any of his rights, 
while it may perhaps facilitate a final determination of 
the cause in settling the whole controversy at once. The 
order certainly does not “ affect a substantial right” claimed 
in the action or proceeding by the appellant, but rather 
is in furtherance of his demand. 

The appeal cannot be sustained and must Be dismissed, 
and the cause be allowed to proceed as if no appeal had 
been attempted. 

Let this be certified. 

Per CurIAM. Appeal dismissed. 








In McDANIEL v. POLLOCK, from Jones: 
Practice—-Certiorari. 


1. The appellant must assign and show error in the ruling of the court 
below, or the judgment will be affirmed. 


2. An application for certiorari must be made before the case is gone into 
upon the merits. 


Smita, C. J. The complaint alleges that under a writ 
of venditioni exponas issued in 1869, upon a judgment recov- 
ered in 1863, against one Lewis Koonce, the plaintiff, and 
others by one Roscoe Barrus, the sheriff of Jones, sold 
and conveyed for the consideration of $430, to one Am- 
yett a large tract of land belonging to the plaintiff and 
whereon he resided, which is described in the complaint, 
and that the sale was made subject to his homestead. That 
the defendant, C. M. Pollock, then living with the plaintiff 
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in March, 1870, at his request, purchased from the said Am- 
yett for the sum of $450, his interest in the land, and the 
same was duly conveyed to said Pollock by deed executed 
by said Amyett and wife. That in 1869 another execution 
issued upon the same judgment, revived before the clerk in 
the name of the defendant C. M. Pollock, by virtue whereof 
the sheriff levied on, and in September sold the interest of 
the plaintiff in said land, and conveyed the same by deed 
to the defendant E. R. Page, who had married a niece of the 
plaintiff, for the sum of fifty dollars, and that it was bid off 
by said Page at the request of the plaintiff and for him. 

The object of the action is to set up and enforce a parol 
trust, attaching to the estates so conveyed to the defendants, 
C. M. Pollock and E. R. Page, and against the other defend- 
ant who claims under said C. M. Pollock. 

The separate answers deny the facts charged and out of 
which the trusts are alleged to arise, and insist that the said 
conveyances were absolute, uncoupled with any contract for 
the benefit of the plaintiff, and vest the title in them respect- 
ively. Upon four issues made up and submitted to the 
jury, they find that neither did the defendant, C. M. Pollock, 
purchase the land in-his possession from Amyett, nor the 
defendant E. R. Page buy at the sheriff’s sale that in his 
possession, in trust for the plaintiff; that the defendant E. R. 
Page owns it; and that the plaintiff is not the owner nor is 
he entitled to the land in possession of the defendant Lewis 
Pollock. 

Thereupon the plaintiff moved for judgment “on the 
pleadings and findings of the jury,” which being refused 
and judgment rendered for the defendants, he appeals to 
this court. 

The case prepared by the appellant’s counsel and sent up 
in the transcript showing upon its face a want of compli- 
ance with the requirements of section 301 of the Code, must 
be discarded as forming no part of the record, and the sole 
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question we have to consider is the denial of the motion for 
judgment. 

We find no support whatever in the admitted or undenied 
allegations of the complaint for the motion, and the aver- 
ments upon which the equity is asserted (if indeed, being 
true, they are sufficient to raise an equity for the plaintiff ) 
are expressly disproved by the verdict of the jury. 

It isa settled rule in this court that the appellant must 
assign and show error in the ruling of the court below or 
the judgment will be affirmed; and upon the record itself 
the only exceptions we can notice is the want of jurisdiction 
or that the complaint contains no sufficient cause of action. 
Williamson vy. Canal Co. 78 N. C., 156; Bryant v. Fisher, 85 
N. C., 69, and cases therein referred to; Williams v. Council, 
65 N.C.,10; Hardin v. Murray, 68 N. C., 534; Simpson v. 
Summey, 74 N. C., 551. 

The suggestion of counsel that, if against the appellant, 
we award him a writ of certiorari in order that a case may 
be properly prepared and sent up, cannot be entertained 
when the merits of the case are presented for adjudication. 
The application should be made before the trial, and if the 
appellant fails to make it and goes to trial, he must abide 
the consequences. 

It must be declared there is no error and the judgment 


be affirmed. 
No error. Affirmed. 








In MOORE v. HINNANT, from Johnston: 


Practice. 


This cause is remanded at appellant's costs, for the reason that an appeal 
was attempted to be taken before the rendition of judgment. 
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SmirH, C.J. This is a controversy submitted without 
action (to the superior court of Johnston county) upon an 
agreed statement of facts under C. C. P., § 315. 

The defendant, sheriff of Johnston county, under several 
writs of attachment sued out against one H. L. Watson by 
creditors, had levied upon certain goods of the debtor, which 
the plaiutiff held under a prior assignment to himself in 
trust to secure all the creditors. 

The object of the suit is to have a decision of the court 
upon the sufficiency in form, and legal efficacy of the deed, 
in vesting the title in the plaintiff against the attaching 
creditors. 

It is agreed that if the validity of the conveyance be sus- 
tained, judgment shall be rendered requiring restitution of 
the goods; if uot, judgment shall be entered against the 
plaintiff for costs. 

His Honor filed an opinion declaring that the deed of 
assignment is not fraudulent and void, and without any 
judgment rendered, so far as the record discloses, the defend- 
ant appeals. 

When a case is heard under this summary method author- 
ized by the Code, the statement should embrace all the facts 
material to a final and complete determination, with noth- 
ing further to be done, except to carry the judgment into 
effect. The present statement seems to be defective in not 
specifying any goods attached, and to be restored, in case of 
a decision favorable to the plaintiff. 

But an insuperable difficulty is interposed to our enter- 
taining the appeal, in the fact, that it is attempted to be 
taken in the midst of a trial and before the rendition of 
judgment. Appeals are not authorized under such: circum- 
stances, but only from a “judgment, order or determination 
of the judge,” (C. C. P., § 299) and then only when a trial 
entered upon is concluded. For this imperfection in the 
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record the cause must be remanded at the costs of the appel- 
lant. 


Since the opinion was filed the parties propose by consent 
to file the record of the judgment as an amendment, and if 
this shall be done, the order remanding will be withdrawn, 
and the cause will remain on the docket for a future hearing 
in the amended form. 

Per CurRIAM. Order accordingly. 








STATE v. WRIGHT DANIEL. 


Assault with intent to commit rape. 


Defendant proved that the general character of prosecutrix was bad, 
but the witness stated on cross-examination that he had never heard 
anything against ber reputation for ‘* truth” ; Held competent for the 
defendant then to show her reputation for ** virtue.” 

(State vy. Stallings, 2 Hay., 300; State vy. Boswell, 2 Dev., 209; State v. Jef- 
Jerson, 6 Ired., 305; State v. Murray, 63 N. C., 31, cited and approved.) 


INDICTMENT for assault with intent to commit rape, tried at 
Fall Term, 1882, of Pirr Superior Court, before MacRae, J. 

On the trial the state introduced the proscutrix as a wit- 
ness, and rested its case; and the defendant then introdifced 
one Forbes who testified that he was acquainted with the 
general character of the prosecutrix, and that it was bad ; 
but on cross-examination the witness stated he had never 
heard anything against her reputation for truth. The de- 
fendant’s counsel then proposed to ask the witness, “ what 
is her reputation for virtue?” This question was objected 
to on the part of the state, objection sustained, and defend- 
ant excepted. The jury returned a verdict of guilty, and 
from the judgment pronounced the defendant appealed. 
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Attorney General, for the State. 
No counsel for defendant. 


AsuE, J. The only question presented by the appeal, is, 
was it competent for the defendant to ask the witness the 
question—what is the reputation of the prosecutrix for 
virtue ? 

That the moral character of the prosecutrix may be put 
in evidence, is too well settled to admit of a doubt, whether 
it is offered to impeach her testimony as a witness, or, as in 
this case, to show that the act in question had not been 
com mitted. 

That proof of the bad moral character of a witness may 
be adduced for the purpose of impeaching his testimony, 
has been so often cecided in this state, as to have become 
an established rule of evidence. It was so held as far back 
as the case of State v. Stallings, 2 tlay.,300; and also in State 
v. Boswell, 2 Dev., 209. 

In State v. Jefferson, 6 Ired., 305, which was an indictment 
for rape, when it was proposed that the prosecutrix, who 
was a witness for the state, had permitted other negro men 
to kiss her and take other liberties with her, Chief Justice 
RurFin said: “ That familiarities had occurred, indicative 
of habitual criminal connexion between these persons, as 
proved by the prisoner’s fellow servants, was properly left 
to the jury, as tending to disprove the probability of the use 
of force or fear by the prisoner, and to discredit the witness 
for the state. No doubt too that it would have been proper 
to receive evidence that the woman was a prostitute upon 
similar grounds, and particularly that she had criminal in- 
tercourse with other negroes. Butthat ought only to be done 
upon general evidence.” In concurrence with this decision 
is Taylor on Evidence § 336, where it is held that on indict- 
ment for rape, or an attempt to commit that crime, while 
evidence of general bad character is admissible to show that 
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the prosecutrix, like any other witness, ought not to be be- 
lieved upon her oath, proof that she is a reputed prostitute 
would go far towards raising an inference that she yielded 
willingly to prisoner’s embraces. Therefore, general evi- 
dence of this kind is admissible, though the woman be not 
called asa witness. See also State v. Murray, 63 N.C., 31. 
There is error. Let this be certified, &c. 

Error. 









Venire de novo. 















STATE v. WILLIAM SKIDMORE. 


Assault and Battery—Evidenee—Maim—Judge’s Charge. 










I. In assault and battery, evidence of previous threats of personal vio- 
lence against the defendant by the prosecutor, is inadmissible—State 
y. Norton, 82 N.C , 628, approved. 

2. Upon trial for an indictment for maim, it appeared that while the par- 

ties were engaged in‘a fight, the defendant bit off a part of one of pros- 
ecutor’s ears, and the judge charged it was incumbent on defendant to 
satisfy the jury that the act was done in self-defence ; Held no error. 
3. Held further: It was not error to refuse to charge that, if the 
severance of the ear while in defendant’s teeth resulted from the vio- 
lent manner in which the parties were separated, it would not be a 
maim done ‘‘on purpose and with intent to disfigure’’—for this the 
law presumes when the act is proved. 

(State v. Crawford, 3 Dev., 425; State vy. Girkin, 1Ired., 121; State y. Nor- 
ton, 82 N. C., 628; State vy. Evans, 1 Hay., 325, cited and approved.) 
















INDICTMENT for maim tried at Spring Term, 1882, of Gas- 
Ton Superior Couft, before Gudger. J. 
Verdict of guilty, judgment, appeal of defendant. 










Attorney General, for the State. 
Messrs. Hoke & Hoke, for defendant. 
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SmitH, C. J. The defendant is charged with the offence of 
biting off the ear of L. B. Rankin without malice, but on 
purpose and with intent to disfigure him, and upon the 
evidence was convicted by the jury. The indictment was 
framed under a statute which enacts, that, 

If any person shall on purpose and unlawfully, but with- 
out malice aforethought, cut or slit the nose, bite or cut off 
a nose, or lip, or ear, or disable any limb or member of any 
other person, or cut off, maim or disfigure any of the privy 
members of any other person with intent to kill, maim, dis- 
figure, disable or render impotent such person ; in any such 
case the person so offending shall, on conviction thereof, be 
imprisoned at least six months and fined at the discretion - 
of the court. Bat. Rev., ch. 32, § 48. 

The previous actof 1791, which describes the maim therein 
intended as done “of malice aforethought,” had been in- 
terpreted to include the case of a maim perpetrated without 
any preconceived malicious purpose, if intentionally perpe- 
trated by the accused, the malice being necessarily involved 
in the act of maiming, in the case of State v. Orawford, 2 
Dev., 425. Tue words introduced in the revised act of 1837, 
“with malice aforethought,” were, say the court in State v. 
Girkin, 1 Ired., 121, doubtless with the view of giving to 
this latter act the same sense in which the former had been 
received by judicial construction ; in other words the legis- 
lature approved of the interpretation adopted by the court 
and meant to incorporate it as a distinct and express enact- 
ment of the statute. 

The evidence heard on the trial, needlessly diffuse as set 
out in the record, was in substance as follows: 

The parties began an altercation about’ money due to the 
prosecutor by the defendant and the demand of payment, 
which progressed in the interchange of angry words until 
the prosecutor swore he could whip the defendant, and the 
latter in response said “all right.” Thereupon beth rose 
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up, the defendant walking off and followed by the prosecu- 
tor who just before had a knife in his hands with which he 
was whittling, but was not seen then with it. The defendant 
said to him, “don’t come at me,” and the prosecutor con- 
tinuing to advance, the defendant gave him a blow with a 
stick and then with his fist, when they clinched in fight, 
fell to the ground, and were pulled apart by others who 
were present and witnessed what took place. It was then 
discovered that a portion of the prosecutor’s ear had been 
bitten off and was lying on the ground. 

The defendant’s own version of the affair, given upon his 
examination on his own behalf before the jury, differs not 
materially from the testimony of his other witnesses, except 
that he stated the prosecutor held a knife while following 
him up and first struck at him, whereupon the defendant 
gave the successive blows with the stick and with his fist, 


and they clinched and in the scuffle fell and he bit the 


prosecutor. 

During the trial the defendant proposed to show the pre- 
vious utterance of threats of personal violence against him- 
self by the prosecutor, of which he had received informa- 
tion, but the evidence was ruled out as incompetent, and 
the first exception is to this ruling. 

The counsel for defendant in argument contended, as we 
infer to be the import of the expression used by His Honor 
—‘‘the theory of the defei.dant was,” that the mutilation of 
the ear was an act of self-defence, or that in the excitement 
of the fight it was not done “on purpose,” and the sever- 
ance of that part of the ear was brought about by their 
violent separation. 

The jury were instructed that inasmuch as the mutila- 
tion of the ear by the defendant was admitted, it was in- 
cumbent on him to satisfy them that it was done in self- 
protection, and they must determine whetber the act was 
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necessary in defence of his own person, and if such necessity 
did not exist the defendant should be found guilty. 

The court refused to charge, when so requested, that if 
the defendant in the midst of the fight seized the ear in his 
teeth with a view to his own defence, and while so holding 
it he was jerked away from his adversary and by this means 
the part of the ear was separated, the defendant would not 
be guilty of the offence imputed. \ 

These are the errors assigned in the record for our con- 
sideration. 

1. The rejection of antecedent and communicated men- 
aces of personal violence uttered by the prosecutor, is fully 
warranted by the ruling in State v. Norton, 82 N. C., 628. 
There, the state was not permitted to show threats made by 
the defendant two weeks before committing the assault, for 
the reason as stated by the court that the inquiry is into a 


charge of assault and battery, and that “the guilt or inno- 
cence of the defendant depended upon the facts and circum- 
stances immediately connected with the transaction.” If 
incompetent to fix the guilt of the accused, still less would 
threats proceeding from the stricken and injured party (res 
inter alios actz) be admissible to excuse the criminal miscon- 
duct of the defendant in committing the maim upon his 


person. 

2. While the specific instruction requested was denied, 
the jury were directed to inquire and say whether the 
seizure of the prosecutor’s ear in the teeth of the defendant 
was required for his own defence, in a fight which, upon 
all the testimony, except so far as modified in that of the 
defendant himself, was begun by a blow from a stick, and 
then from his fist upon the person of the prosecutor then 
pressing forward towards the defendant; and this, at least, 
was quite as favorable as could be asked for the defendant. 
There was no proof as to the condition of the parties strug- 
gling upon the ground, beyond the fact of the fight itself, 
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from which it can be seen that such necessity pressed upon 
the defendant; and he certainly cannot complain that the 
jury were left at liberty to infer that biting the ear off was 
or might be an act of self-defence. 

3. Nor was their error in omitting an instruction that if 
the ear was severed while in the defendant’s teeth by the 
violence of those who pulled him away, it would not be a 
maim “done on purpose” and “ with intent to disfigure,” 
within the sense of the enactment. If the biting was in- 
tentional and the severance resulted from the manner in 
which the combatants were parted, it would be none the 
less the act of the defendant, and nq more less excusable 
than if it had been effected by the struggling efforts of the 
prosecutor to escape from his grasp. The primary and es- 
sential cause of the personal mutilation is the intentional 
biting of the defendant, and upon him devolves the respon- 
sibility for its consequences. 

When the act itself is proved, the law will presume it 
was done on purpose and with intent to maim, asit actually 
was a maim till the evidence showeth the contrary. State v. 
Evans, 1 Hay., 325; 2 Whar. Cr. Law, § 1173 and cases cited. 

Undoubtedly, if, in striking with a sharp instrument or 
shooting at the person without any distinct aim or inten- 
tion directed to the member, the mutilation of which when 
intentionally done would constitute maim, such member 
should be hit and severed, this would be not considered a 
maim committed on purpose in the words of the statute, to 
which some force must be given. But if the member was 
the object of the assault, and was in fact cut off and severed, 
it could in no proper sense be said to be accidental, and the 
defendant would fall under the condemnation of the act. 

We discover no error in the record, and this must be cer- - 
tified to the end that the court may proceed to judgment 
upon the verdict. 

No error. Affirmed. 
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STATE v. EPHRAIM DAVIS. 


Common Design—Evidence—Judge’s Charge—Accessory before 
the fact to murder. 


1, Where there is proof of an agreement between parties to commit a 
criminal offence, any statement made afterwards, and before the com- 
mission of the offence, by one of them in furtherance of the common 
design, is subject to proof and evidence against the others ; so also, are 
the attending circumstances, such as appear in this case and constitut- 
ing a part of the res geste. 

2. The exceptions to the general rule that a party is bound by the an- 
swer of a witness as toa cgllateral matter, are; first, where the ques- 
tion put to the witness on cross-examination tends to connect the 
accused directly with the cause or the parties; and secondly, where 
the cross-examination is as to matter tending to show the motive, 
temper, disposition, conduct or interest of the witness towards the 
cause or parties. 

3. If prisoner procures C to commit a robbery, and C kills the deceased 
to conceal the robbery, the prisoner is guilty as accessory before the 
fact to the murder. 

4. The bill of indictment here is in the usual form, and sufficient. 

(State y. Patterson, 2 Ired., 346, cited and approved.) 


INDICTMENT for murder (removed from Alexander) tried . 
at Spring Term, 1882, of CatrawBa Superior Court, before 
Bure, J. 

The prisoner is indicted as an accessory before the fact to 
the murder of Caroline Thompson, as charged in the bill to 
have been committed by one Elijah Church. 

Bill of indictment in substance: The jurors, &c., present 
that Elijah Church (now dead) late of the county of Alex- 
ander, not having the fear, &c, on the 10th of June, 1881, 
with force and arms, &c, in and upon one Caroline Thomp- 
son, in the peace of God and the state then and there being, 
feloniously, wilfully and of his malice aforethought, did 
make an assault, and that the said Church with a certain 
axe, which he held in both hands, then and there had and 
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held, the said Caroline Thompson, in and upon the head of 
her, the said Caroline Thompson, then and there feloniously, 
wilfully and of his malice aforethought did strike and beat, 
giving to her the said Caroline Thompson with the axe 
aforesaid in and upon the head of her, the said Caroline 
Thompson, several mortal wounds and bruises, of which 
said mortal wounds and bruises the said Caroline Thomp- 
son then and there instantly died. And further, that 
Church, the said Thompson in manner and form aforesaid, 
feloniously, wilfully and of his malice aforethought did kill 
and murder, contrary, &c. And further, that Ephraim 
Davis, late of the county of Alexander, before the said felony 
and murder was committed in form and manner aforesaid, 
to wit, on the 9th of June, 1881, &c., did feloniously, unlaw- 
fully, wilfully and maliciously incite, move, procure, did 
counsel, hire, and command the said Church the said felony 
and murder in manner and form aforesaid to do and com- 
mit, contrary, &c. 

It was shown in evidence that Church, prior to this trial, 
had been taken from the jail by parties and executed. 

The state introduced James Thompson (father of deceased) 
as a witness, who testified, that when he returned from his 
work about sunset on the 10th of June, 1881, he found the 
dead body of his daughter lying in the yard, very bloody, 
and her head crushed in several places, apparently cut in 
by an axe, and the axe was lying by her; that a chest in his 
house was broken open, and his money to the amount of 
six hundred dollars gone—$400 of which being in gold and 
silver coin, the residue in “ greenbacks.” Some of the silver 
taken was very old and of rare kind, such as is not now in 
circulation. One piece exhibited to him, (which, another 
witness testified, had been passed to him by Church after 
the murder) he said he believed was among his silver, for he 
had never seen another piece like it. The silver had been 
on hand a long time, and had become dark. Thomas 
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Adams had paid him one hundred dollars in silver, some 
time before, all of which was dated prior to the late war, 
and the most of it was in eagle-half-dollars. Some of the 
money which had been recovered from Harrison Dockery, 
(a confessed accomplice with Church in the robbery of the 
house) was exhibited tothe witness, and it was eagle-half- 
dollars, dated before the war, and dark; and he said he be- 
lieved it was his money. About two weeks before the 
homicide, he found a haversack near his fence with biscuits 
in it. 

Thomas Adams was then put upon the stand by the state 
and testified that he was the brother-in-law of Miss Thomp- 
son, the deceased ; that Church, when he was being carried 
to the penitentiary, stayed all night at his house, and the 
deceased was there ; lives three miles from James Thomp- 
son’s; had paid him one hundred dollars about four years 
before, in silver money, dated before the war, and eighty 
dollars of the amount were half-dollar pieces. The witness 
also testified that Church had made bis escape from the pen- 
itentiary, or from the guard who had him and other convicts 
in charge, and was at large at the time of the homicide. 

Harrison Dockery was then examined as a witness for the 
state, and that portion of his testimony material to the 
questions raised by the prisoner’s exceptions, is as follows : 
The first time he ever heard anything said about the rob- 
bery of James Thompson was about one week before the 
robbery and murder, when he and the prisoner (Davis) and 
Elijah Church were together,and after they had talked about 
some meanness, the prisoner said to Church, “ when will 
you be ready to take that trip?” Church replied, “ most 
anytime.” Prisoner said hig leg was sore, he could not go, 
but would give the witness fifty dollars to go in his place 
and watch the house, and he the witness should not be hurt. 
The agreement was made between them; and they agreed 
it should be done by the 10th of June, 1881 ; and on Thurs- 
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day the 9th of June, 1881, the witness ard Church started 
from his house in the county of Wilkes, and went to George 
Thornburg’s, but Church did not go up to the house. 

Witness got some rations, and after dark he and Church 
went to Thornburg’s spring-house and took a crock of milk 
and drank it, and then went on towards Thompson’s, arriv- 
ing there about day-break. After day, Church went to 
watch Thompson, returned between twelve and one o’clock, 
and said Thompson had got his horse and gone to plough- 
ing, and now was the time. They went up to the house, 
witness stopping at the fence about ten feet off; Church 
asked the deceased for her father’s money ; she told him he 
bad no business with his money; Church said, damned if 
he wouldn’t have it ; he came for it; she let him go into the 
house. Witness heard her ask him his name, and he said, 
“my name is Lige Church,” and she then said, “you are 
the man that stayed at Tom Adams’ when they carried you 
to the penitentiary.” Church came out of the house with 
a large roll of “ greenback” money, and a satchel of silver 
money. 

They started off, and after going about twenty five yards 
Church said, “ it will not do to leave the thing undone, I 
told her my name,” and after handing witness the things 
and telling him to go on, he went back to the house. In 
the meantime the witness went back to the fence, and 
Church had then knocked the deceased down and was hit- 
ting her on the head with an axe. Asthey went off, Church 
took out a twenty dollar gold piece, and said, “ it is the pret- 
tiest Iever saw.” They travelled mostly in the woods until 
they come to the “graded road” on which, about a mile 
distant, lived John Adams, the way to whose house they in- 
quired of parties they had met. They reach Adams’ late 
at night, and after Adams came out, Church said, “ by God 
I raised him,” and Adams replied, “ that’s a fine thing.” 

Witness understood John Adams to ask Church what had 
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become of the woman, and said to him, “you may be caught,” 
and Church replied “ the woman will never bother any one.” 
Adams gave them some meat, and they went into the road, 
laid down their sacks of money and built up a fire, and 
Adams picked up one of the sacks and left. Witness never 
saw Adams before, but took a good look at him while he 
and Church were talking, and knew him the next time they 
met. He hada peculiar voice which the witness recognized. 
After leaving Adams’, they reached their old neighborhood 
about noon on the next day (June 11th) and hid their clothes 
in the woods, and of the fifty-five dollars of the money 
which the witness got, he hid nine dollars in half dollar 
pieces in a hole under the root of a tree. 

On the following Friday (June 17th) they passed over the 
Brushy Mountain and went to rob an old man by the name 
of Erastus Redman. In the fork of a white oak near Red- 
man’s fence, they hid a satchel, cup and large needle. They 
robbed his house and got one hundred and sixty-eight dol- 
lars. When they went off, the witness forgot the cup and 
needle, and left them. On the Sunday after this robbery, 
witness and Church went to Virginia, and on their way 
they called at a Mr. Smith’s store, near Ore Knob, and 
bought a pair of pants, traded a pair of boots they had for 
a pair of shoes, and Church bought a coat and a pistol with 
a white handle, and some other goods. They also went to 
the store of one Weaver and bought goods, Church buying 
a brace and bit. The articles were paid for mostly in silver 
money, and Church paid Weaver the old coin (which had 
been shown to the witness, James Thompson,) asking him 
if he ever saw anything like it. 

On their return from Virginia, witness started for Wa- 
tauga county, and met the prisoner, Davis, at the store of 
one White, and the prisoner asked the witness “if he had 
got his pay all right,” he replied that he had, and then asked 
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a similar question of the prisoner, to which an affirmative 
answer was also given. 

This witness testified to many other matters, and said 
that when in jail he made a free confession of all the state- 
ments given in his testimony, and gave information where 
his and Church’s clothes were hid, and where his money 
was concealed—under the root of the tree. 

All of the above testimony was given in without objection. 

The witness was then asked by the state solicitor, if be- 
fore the murder of the deceased he heard Church say any- 
thing about his and the prisoner’s (Davis) going to James 
Thompson’s. The prisoner’s counsel objected to evidence 
of any statement of Church or of anything Davis did, on 
the ground of the want of proof of a common design. 

The judge held there was ‘proof of a common design to 
commit the robbery, and any statement in furtherance of 
the common design was evidence against the prisoner, and 
overruled the objection. 

And the witness then testified that when Church and he 
were on their way to Thompson’s, Church said that he and 
Davis had been there about two weeks before, “and got all 
the ropes about it.” Prisoner excepted. He further stated 
that Church told him that when he went there on the last 
mentioned occasion he lost his satchel with some bread in it. 

There was much evidence offered by the state to corrob- 
orate this last witness (Dockery, the accomplice,) and among 
the witnesses introduced for that purpose was Erastus Red- 
man, who testified as to the kind of money taken from his 
house on the said 17th of June. During his examination 
he was asked, if in consequence of what Dockery said about 
the cup and needle, he made any search for them, and he 
stated that he went to the white oak and found the cup and 
needle where Dockery said, in his confession in jail, he had 
left them. Prisoner objected to the question, and upon its 
being overruled, excepted. 
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This witness also testified that the old and rare piece of 
coin which Thompson said he. believed to be his, was not 
like any money that was taken from his house, and that he 
had never seen a piece like it. 

Julius Smith and W. C. Weaver were itvaduesl by the 
state and testified that the witness, Dockery, and a man, 
who said his name was Elijah Church, came to their re- 
spective stores in Alleghany county, about the 20th of June, 
1881, and bought the articles mentioned in Dockery’s testi- 
mony, and that they seemed to have plenty of money. 

While the witness, Weaver, was under examination, and 
naming the articles which Church bought of him, the pris- 
oner’s counsel objected to his stating that Church bought a 
brace and bit; objection overruled, and he was allowed to 
state the articles bought by Church, and the quantity and 
kind of money he paid witness for them. Prisoner ex- 
cepted. He also testified that Church passed to him the old 
rare piece of coin, dated in 1793, which Thompson said he 
believed to be his. 

The prisoner among other witnesses introduced John 
Adams, who testified that Dockery and Church did not go 
to his house on the night of the day when the deceased was 
murdered, nor did he receive any silver money from Church 
on that night, as testified to by Dockery. 

On the cross-examination of this witness, he was asked 
by the state where he got certain old Spanish and Mexican 
silver dollars, which he had passed to certain persons since 
the wurder of the deceased, and he replied that he had 
some of this money before the war. The state then, for the 
purpose of affecting his credit, handed him the memoran- 
dum of his taxable property for the years 1880-’81, which 
purported to be signed by him, and asked him if he signed 
it and if he listed for taxation any money for those years. 
The witness answered that he did not sign it, he could not 
write, and did not know that he authorized any one to sign 
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for him ; and the state asked permission of the court to call 
one J. M. Mitchell to prove that the witness had authorized 
his name to be signed to the memorandum; prisoner ob- 
jected, but the court allowed Mitchell to be examined ; and 
he stated that he signed Adams’ name to it at his request 
and in his presence, and that it was read over to him at the 
time. Prisoner excepted. 

The prisoner’s counsel prayed the following instructions : 

That if prisoner procured Dockery to go and assist in the 
robbery of James Thompson, and after they had completed 
the work for which he had been hired, and had left and 
gone some distance away, and then Church returned and 
murdered the deceased contrary to the wishes of Dockery, 
the jury cannot convict the prisoner, Davis, under this bill 
of indictment. 

The judge charged the jury that he would give this in- 
struction, provided they found from the evidence that the 
prisoner procured Dockery to go and assist in the robbery, 
but did not procure Church ; that the jury must be satisfied 
that the prisoner procured Church. That the state con- 
tended there was a combination and agreement between 
Church and the prisoner, and that the hiring of Dockery 
by the prisoner to go with Church, was one of the means 
of procuring Church to commit the robbery, and then to 
commit the murder to conceal the robbery; it was incum- 
bent on the state to satisfy them upon the evidence that 
such was the case. That if Church after the robbery left 
the house twenty-five steps and then returned and murdered 
the deceased through his own malice and not to conceal the 
robbery, the prisoner, though the jury should believe he 
procured Church to commit the robbery, would not be 
guilty as accessory to the murder; but if they should be- 
lieve that the prisoner procured Church to commit the rob- 
bery, aud that Church murdered the’ deceased to conceal 
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the robbery, then the jury should find the prisoner guilty 
as accessory to the murder. Prisoner excepted. 
Verdict of guilty, judgment, appeal by prisoner. 


Attorney General, for the State. 
Messrs. D. M. Furches and M. L. McCorkle, for the prisoner. 


AsHE, J. The first exception taken by the prisoner on 
the trial was to the ruling of the cour} in permitting the 
question to be put to the witness, Dockery, “ whether before 
the murder of the deceased, Church said anything about 
his and the prisoner’s going to James Thomspon’s.” 

In this there was no error, for the witness had testified 
that in a conversation between him and Church and the 
prisoner, the latter had procured him to go with Church to 
commit the robbery, and the agreement was then made be- 
tween them that it should be done by the 10th of June. 
This was some proof of a cominon design, and any state- 
ment after that, that might be made by Church in further- 
ance of the common design, is evidence against the prisoner. 
3 Russell on Crimes, 280. 

The second exception was to the admission of the testi- 
mony of Redman in regard to his finding the “cup and 
needle” of Dockery at the place where the latter had said 
he left them. We can see no objection to this evidence. 
The witness Dockery had been permitted to testify without 
objection in regard to the stealing of the witness Redman’s 
money in a few days after the murder, and in giving an 
account of the transaction he had stated that he left his cup 
and needle at the white oak where he and Church had 
stayed the night before the larceny. The testimony was 
immaterial, except so far as it served to corroborate the tes- 
timony of Dockery, in which respect it is not inadmissible. 

The third exception was to the ruling of the court in al- 
lowing the witness, Weaver, to testify about the pistol and 
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other articles bought of him by Church on the 20th of June. 
The objection was properly overruled. If there was any- 
thing in it, it came too late, for the witness had stated be- 
fore the objection was raised, that Church had bought the 
articles, as testified to by Dockery, in the enumeration of 
which by him, the “ brace and bit” was mentioned. But 
aside from that, the testimony of Weaver was very pertinent 
and important; for he testified to the parsing to him by 
Church in payment for the articles purchased, the old rare 
piece of money of the coinage of 1793, which was identified 
by Thompson as of the money stolen from him on the day 
of the murder. Whatever was said or done by Church at 
the time of passing the coin, made a part of the res geste and 
was admissible. The purchase of the brace and bit, and 
the payment for it and the other articles, was a continuous 
and contemporaneous transaction, and that constitutes the 
res geste. Taylor on Ev., § 5388. 

The fourth exception was to His Honor’s ruling in per- 
mitting the state solicitor to prove by Mitchell that John 
Adams, a witness for the defence, had authorized his name 
to be signed to the memorandum of his taxable property for 
the years 1880 and 1881. The witness, Adams, was intro- 
duced by the prisoner for the purpose of contradicting the 
statement by Dockery of the fact of the reception, by Adams 
from Church, on the night after the murder, ofa part of the 
stolen money. The witness denied that he had received 
any silver money from Church on that night, as testified to 
by Dockery. And on the cross-examination he was asked 
by thesolicitor, where he got certain old Spanish and Mexi- 
can silver dollars he had passed to certain persons since the 
murder of the deceased. The witness answered he had some 
of thissilver money before the war. The solicitor then ex- 
hibited to him his lists of taxables for the said years, and 
asked him if he signed them. He answered that he did not 
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them. 

It was important for the state to contradict the witness 
(Adams); for Dockery, the state’s witness, had been corrob- 
orated in every material particular of his testimony, and if 
Adams’ testimony had been permitted to pass uncontra- 
dicted, it would have left Dockery obnoxious to the charge 
of “falsum in uno, falsum in omnibus.” 

But it is insisted by the prisoner’s counsel, that the ques- 
tion propounded to Adams in regard to his having old 
Spanish and Mexican dollars in his possession, since the 
murder of the deceased, was as to an irrelevant or collateral 
matter, and the state concluded by the answer of the wit- 
ness, and should not have been allowed to go into evidence 
aliunde in order to contradict the witness. As a general 
rule this is true. But there is an exception, where the ques- 
tion put to the witness on cross-examination tends to elicit 
testimony which directly connects the prisoner with the cause 
or the parties. State v. Patterson, 2 Ired., 346; Taylor on Ev., 
§ 1298. Another exception is, where the cross-examination 
is as to matters, which although collateral tend to show the 
motive, temper, disposition, conduct or interest of the wit- 
ness towards the cause or parties. Jb. And we cannot con- 
ceive of a stronger motive to swear falsely than that which 
operated upon the mind of the witness, Adams, for if Dockery 
was to be believed, he was not only guilty of receiving 
stolen goods knowing them to be stolen, but was an acces- 
sory after the fact to the murder of the deceased. 

The next exception was to the refusal of His Honor to 
give the special instructions asked by the prisoner’s counsel 
—“ That if the prisoner procured Dockery to go and assist 
in robbing James Thompson, and after they had completed 
the work for which he had been hired, and had left and gone 
some distance away, and then Church returned and murdered 
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the deceased contrary to the wishes of Dockery, the jury 
cannot convict the prisoner.” 

His Honor committed no error in declining to give the 
instruction, or in the charge which he gave the jury. He 
instructed them that if they believed Church after the rob- 
bery left the house twenty or twenty five yards, and returned 
and murdered the deceased through his own malice and not 
to conceal the robbery, the prisoner, though they should 
believe he procured Church to commit the robbery, would 
not be guilty as acecssory to the murder. But if they 
believed that the prisoner procured Church to commit the 
robbery, and that Church murdered the deceased to conceal 
the robbery, then the jury should find the prisoner guilty 
as accessory to the murder. 

The charge is fully sustained by the authorities. In Fos- 
ter’s Crown Law, 370, the principle is laid down, “that if A 
adviseth B to rob C, and he doth rob him; and in so doing, 
either upon resistance made, or to conceal the fact, or upon 
any other motive operating at the time of the robbery, he 
killeth him, A is accessory to the murder.” See also Ros- 
coe’s Crim. Ev., pp. 170, 171. 

After the return of the verdict, the prisoner’s counsel 
moved to arrest the judgment, on an alleged defect in the 
bill of indictment. The counsel contended, or rather sug- 
gested, that the bill was defective because the prisoner, in- 
dicted as accessory for a substantive felony, ought not to be 
joined in the bill with the principal. But the bill is in the 
usual form of an indictment for a substantive felony. In 
such indictments, it is essential to aver the guilt of the prin- 
cipal, and that was all that was intended to be done in this 
bill. 

There is no error. Let this be certified, &. 

No error. Affirmed. 
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STATE v. EPHRAIM WOODFIN. 
Concealed Weapon. 


If one carry a pistol off his own premises, concealed about his person, 
for the purpose of hunting, he is guilty of a violation of the statute. 


INDICTMENT for carrying a pistol concealed, in violation 
of the act of 1879, ch. 127, tried at Spring Term, 1881, of 
BuncomBeE Superior Court, before Bennett, J. 

On the trial the defendant’s counsel requested the court 
to charge the jury that if they believed the defendant car- 
ried the pistol only for the purpose of hunting with it, and 
that he carried it openly and not concealed on his person 
for the purpose of hunting merely, he could not be con- 
victed. 

His Honor declined to give this special instruction and 
charged the jury, that it matters not for what the defend- 
ant carried the pistol, whether to hunt or for other purposes, 
yet if he carried it off his own premises concealed about 
his person, he is guilty. If it was not concealed, of course 
he is not guilty. 

Verdict of guilty, judgment, appeal by defendant. 


Attorney General, for the State. 
Mr. Johnstone Jones, for defendant. 


Ase, J. The facts.of the case are not set forth in the 
statement made up by His Honor, and we are left to infer 
what they were from the special instructions asked by the 
defendant, and the charge to the jury, 

From these we infer the defendant went hunting with a 
pistol in his pocket, or concealed about his person. If ‘so 
he was clearly guilty of a violation of the statute. 
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There is no error in the refusal of the court to give the 
instructions asked ; and while we think he laid down the 
law somewhat too broadly in his charge to the jury, yet so 
far as it applied to the supposed facts of the case, it was not 


erroneous. 
No error. Affirmed. 








STATE v. C. F. GILBERT. 


Concealed Weapon. 


The prima facie evidence of concealment raised under the statute by the 
fact of possession of a pistol, may be rebutted—as in this case by an 
express finding of the jury, that the same was done without any crim- 
inal intent. 


INDICTMENT for carrying a pistol concealed, in violation 
of the act of 1879, ch. 127, tried at Fall Term, 1882, of 
BuncomBE Superior Court, before Shepherd, J. 

The jury returned a special verdict, in which, after find- 
ing that the defendant was off his own premises, and that 
he did not belong to any of the excepted classes of officers, 
they say: ‘ 

That within two years next before the finding of the in- 
dictment against him, the defendant, while in the streets of 
Asheville, had upon his person a pistol which was in his 
over-coat pocket, and concealed from view; that be had no 
criminal intent in carrying the pistol concealed in his 
pocket, but bought the same asa sample, he being a mer- 
chant living near Asheville, and was carrying it from the 
store where purchased, to another, some three hundred yards 
distant, for the purpose of having it packed with other 
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goods bought at that place, and thereupon they submitted 
the question of the guilt or innocence of the defendant to 
the court. 

His Honor being of opinion against the defendant, gave 
judgment accordingly, and thereupon he appealed. 


Attorney General, for the State. 
Mr. J. H: Merrimon, for defendant. 


Rurrin, J. This court can but think, that it was paying 
too great a regard to the letter of the law, and too little to 
its spirit, to hold the defendant to be guilty after such a 
verdict as was rendered in this case. 

The offence with which he is charged, forms no exception 
to the general rule that to constitute a crime there must be 
a criminal intent, and we can perceive no good reason why 
it should do so. 

The statute declares that the having of a deadly weapon 
upon one’s person shall be prima facie evidence of its con- 
cealment, and this of itself seems necessarily to imply that 
it may be done under such circumstances as will not amount 
to an offence. If not so, and the presumption arising from 
the possession of a weapon be irrebuttable, why declare it 
to be prima facie only ? 

To conceal a weapon, means something more than the mere 
act of having it where it may not be seen. It implies an 
assent of the mind, and a purpose to su carry it, that it may 
not be seen. 

It is true, it will always be presumed to be a man’s inten- 
tion to do what in fact he does, and that he must contem- 
plate the ratural consequences of his conduct. But when 
the jury expressly find the contrary, and that, notwith- 
standing the act done, there was no criminal intention con- 
nected with it, that must put an end to the prosecution. 

In this instance, their only other meaning could have 
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been that the act proceeded from accident or inattention, or 
some such like cause. And to hold that a merchant, who, 
having just purchased a pistol with a view to his trade, and 
in carrying it from one store in a town to another for the 
purpose of having it packed with other goods, thoughtlessly 
puts it in his pocket, not caring and not thinking whether 
it could be seen or not, is guilty of a criminal violation of 
the laws of his country, is more, we think, than was ever 
contemplated by those who framed the law upon the sub- 
ject, and very certainly seems far removed from the mis- 
chief that it was intended to remedy. 

The law is a wholesome one, and its constant enforcement 
according to its true spirit and intention, meets the desires 
and expectations of every well disposed and peaceable citi- 
zen ; but some care should be used, lest by pushing its re- 
quirements too far, it may result in a reaction of sentiment 
against it. 

Our opinion is, that the defendant was entitled upon the 
terms of the special verdict to be discharged, and it is so 


ordered, and to that end this will be certified. 
Error. - Reversed. 








STATE v. J. W. WILBOURNE. 
Criminal Law—False Pretence—Judge’s Charge. 


1, The prosecution must establish the truth of every averment, affirma- 
tive or negative, necessary to constitute the offence charged. 

2. Therefore in false pretence, where it was alleged that the defendant 
obtained money from the prosecutor upon the representation made 
that he owned certain bonds, which were deposited with a third party 
but never exhibited, and the court charged the jury that the burden 
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was upon the defendant to produce the bonds or account for them to 
their satisfaction ; Held error. 


(State vy. Morrison, 3 Dev., 299; State v. Woodly, 2 Jones, 276; State v. 
Evans, 5 Jones, 250 ; State v. McDaniel, 84 N. C., 803, commented on 
and approved.) 


InpicTMENT for false pretence, tried at October Term, 1882, 
of New Hanover Criminal! Court, before Meares, J. 

The defendant was tried upon a charge of obtaining goods 
under false pretenses. The proofs were, that the defendant 
came to the city of Wilmington, a stranger, and soon there- 
after made the acquaintance of the prosecutor, one Aimey, to 
whom he represented that he had come directly from New 
York by railway, but that a brother of his was coming by 
water. That he was a member of a commercial house, deal- 
ers in cotton in Liverpool, England, which had sent out an- 
other agent to purchase cotton, but finding him unfaithful, 
had sent the defendant in person. That he had eighteen 
thousand dollars of United States bonds, which together 
with some important telegrams, were at the express office 
in the city, but that he had no money to pay the express 
charges, and thereupon he requested the prosecutor to lend 
him twenty dollars, so as to enable him to procure the pos- 
session of the bonds and telegrams—which loan the prose- 
cutor made to him, upon the strength of these representa- 
tions and his promise to return the money the next day. 
The defendant failed to return the sum borrowed at the 
time agreed, and the prosecutor going in search of him, 
found him handling some cotton, and hefimmediately apolo- 
gized for his failure to return the money by saying that he 
had been busy all day, buying cotton, of which he had pur- 
chased during the day six hundred dollars worth, but prom- 
ised to return the twenty dollars the following day, upon 
which assurance the prosecutor was induced to lend him two 
other sums of money. The defendant also represented to 
one Hooper, at whose house he stayed for nine nights, that 
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the aforesaid amount of bonds was contained in two pack- 
ages, which he had, and which he gave to Hooper to hold 
for him until he had occasion to use them—the packages 
being sealed. Hooper took them in charge and kept them 
locked up for several days, though without ascertaining their 
contents. On a certain occasion the defendant asked for 
the package, but when handed to him said, “never mind, I 
have six hundred dollars in my pocket, and I will make 
that do for the present.” After the lapse of several days the 
defendant took the packages from Hooper, and carried them 
to the register of deeds for the county, and requested him 
to take charge of them, saying they were valuable, but with- 
out specifying their contents. One package was marked 
“Dr. J. W. Wilbourne, No. —, King Street, Liverpool.” 

On one occasion, the prosecutor and the said register went 
together to Hooper’s house (the defendant’s boarding house) 
for the purpose of demanding an inspection of the bonds, 
but before getting to Hooper’s the said register found de- 
fendant at another place and delivered the package to him ; 
the prosecutor expressed a belief that the defendant intended 
to run away, and insisted that he must either pay him the 
amount borrowed, or secure it in some way, and he also 
demanded to see the bonds, to all of which the defendant 
replied that he would prove to him, the next morning, that 
he was a gentleman—though he did not then or at any 
other time exhibit the bonds. 

It was also shown in evidence that the defendant in- 
formed the teller of one of the banks that he had eigiteen 
thousand dollars worth of said bonds which he wished to 
sell, and was advised to send them to New York, and that 
about a week thereafter, he said that he had so disposed of 
them. 

The defendant introduced no evidence, but his counsel 
insisted that the burden rested upon the state to show that 
he did not have in his possession the bonds as alleged by 
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him, and that in the ebsence of such proof on the part of 
the state, he was-entitled to an acquittal. 

His Honor after stating to the jury the general rule as to 
the burden of proof resting upon the state, and its being 
incumbent on the prosecutor to establish the falsity of the 
alleged representations, instrueted them, that, “in a ease 
like this, where the bonds in question were never exhibited 
to any one by the defendant, and if they ever had any ex- 
istence at all, are either in his possession, or have been dis- 
posed of by him, the burden of proof is shifted, and it is 
incumbent upon him to produce them, or to account for 
their disposition to the satisfaction of the jury, to which in- 
struction the defendant excepted. Verdict of guilty, judg- 
ment, appeal by defendant. 


Attorney General, for the State. 
No eounsel for defendant. 


RurFin, J. It is eonceded to be necessary in order to 
complete the charge against the defendant, that the bill of 
indietment should contain an averment to the effect that he 
did not own the bonds in question, or have them in his 
possession, as he pretended to the prosecutor, and upon the 
strength of which pretence he obtained the prosecutor’s 
money. 

The only question then is, as to the burden of proof, 
whether it rested with the state to prove this negative aver- 
ment, or whether as the judge instructed the jury it was so 
shifted, under the circumstances of the case, as to make it in- 
cumbent upon the defendant to exculpate himself, by pro- 
ducing the bonds or giving a satisfactory account of the 
manner in which he had disposed of them. 

The general rule most undoubtedly is that the truth of 
every averment, whether it be affirmative or negative, which 
is necessary to constitute the offense charged must be estab- 
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lished by the prosecutor. The rule itself is but another 
form of stating the proposition, that every man charged 
with a criminal violation of the law is presumed to be in- 
nocent until shown to be guilty, and it is founded, it is said, 
upon principles of natural justice; and so forcibly has it 
commended itself by its wisdom and humanity to the con- 
sideration of this court, that it has never felt willing, what- 
ever circumstances of difficulty might attend any given 
case, to disregard it. 

In State v. Morrison, 3 Dev., 299, it was held that upon a 
charge for unlawfully retailing spirituous liquors, it was in- 
cumbent upon the defendant to prove the license, in case he 
relied upon one for his defense, and we were referred to that 
case, by the Attorney-General, in his argument here, as an 
instance, in which the court had shifted the burden, when 
the proof lay peculiarly in the knowledge of the accused 
party, and such most certainly does seem to be its import. 

But that decision came under review in the latter case of 
State v. Woodly, 2 Jones, 276, and it was then construed as 
meaning, not that the burden of proof was shifted in such 
a ease, from the prosecutor to the defendant, but that a fail- 
ure of the latter to produce a license might under certain 
circumstances become a cogent fact to be considered by the 
jury, in connection with the other facts of the case, tending 
to support the averment of the indiztment. As thus un- 
derstood, it ceases to be an exception to the general rule 
stated, but rather becomes a support for it, and as Barr Le, 
J., declares, “ the great conservative principle so essential to 
the security of those charged with crime, that they shall be 
presumed to be innocent until the contrary is shown, is 
preserved in all its integrity.” 

As we had occasion to say in Slate v. McDaniel, 84 N.C., 
803, it is manifest from the tenor of the decision in State v. 
Woodly, supra, and also in State v. Evans, 5 Jones 250, that 
the court has never been satisfied to go to the length of the 
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expressly to overrule it, have been at great pains to limitits 
authority, as a precedent, strictly to the facts of the case, and 
\to deny that any general principle could be drawn from it 
for general application. 

Accordingly in both those cases, it-was held that the want 
of a license, in a prosecution for dealing with slaves, must be 
proved on the part of the state. 

We were also referred to Rex v. Stone, 1 East., 639; Rex v. 
Turner, 5 M. and 8., 206, and Bower v. Mississippi, 41 Miss., 
470, as other instances in which the courts had departed 
from the general rule, but in all these cases it will be found 
upon examination, either, that the negative averments had 
reference to some personal qualification peculiar to the de- 
fendants, or that the proof thereof depended upon the con- 
tents of some written document, committed to the sole custody 
of the person accused, and consequently they can bave but 
little or no application to a case like the present. 

So far as our researches go, there is no case to be found in 
which such a doctrine has been so far extended as to dis- 
pense with proof, on the part of the state, of an averment 
connected with the transaction out of which the prosecution 
grew, and forming, as it does in this instance, so essential 
and substantive a part of the charge against the defendant. 
So to extend it, Barrie, J., declares in Woodly’s case, would 
be to do violence to the fundamental principle that every 
person accused of crime is presumed to be innocent until 
shown to be guilty; which principle, he says, has no limit, 
but applies to the whole charge, and embraces every aver- 
ment necessary to constitute the alleged offence. 

As was wisely said in Commonwealth v. Thurlow, 24 Pick., 
374, it will not do to allow the difficulty of obtaining proof 
to dispense with the necessity of it altogether, so as to enable 
a party upon whom the burden should rest, to succeed with- 
out proof. 
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His Honor, in this case, might with much propriety have 
instructed the jury, that they might consider the defendant’s 
failure to produce, or account for, the bonds, as a circum- 
stance to be weighed with the other testimony in the case, 
in determining the truth of the averment, which negatived 
such possession on his part; and had the jury, acting under 
such instructions, pronounced the defendant guilty, we can 
see no possible grounds upon which their verdict could have 
been justly criticised. 

But when His Honor instructed the jury that they should 
accept as true that averment in the indictment, and hold it 
to be such, until the defendant should conclusively disprove 
it (and such we understand to be the purport of the instruc- 
tions given) we are constrained to say that he went beyond 
the law as we understand it, and overlooked for the moment 
the humane presumption of innocency, with which it clothes 


every person accused of crime, and consequently there must 


be a venire de novo. 
Error. Venire de novo. 








STATE v. A. A. LANEY. 
Forcible Trespass. 


Forcible trespass is the high-handed invasion of the actual possession of 
another, he being present; the title is not in question. There must 
be something done at the time of the entry, which tends to a breach of 
the peace. (Distinction between forcible trespass and forcible detainer 
pointed out by Rurrin, J.) 

(State vy. McCanless, 9 Ired., 375; State v. Mills, 2 Dev., 420; State v. 
Love, 2 Dev. & Bat. 267; Statey. Smith, 2 Ired., 127 ; State v. McDowell, 
1 Hawks, 449, cited and approved.) 
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InpictTMEnNT for forcible trespass tried at Spring Term, 
1882, of Unron Superior Court, before Gudger, J. 

The charge made against the defendants, Laney and others, 
is, that with force and arms, violently, forcibly, and with a 
strong hand, they did break and enter the premises of one 
Gay, there situate and being in his possession, and he being 
then and there actually present and forbidding them so to 
do. 

The proof was that during year 1881, the prosecutor and 
the defendant, Laney, had cultivated distinct portions of a 
field surrounded by a common enclosure—the prosecutor 
planting corn, and the defendant, cotton. 

In consequence of certain information received, the pros- 
ecutor went to the field in September of that year, and found 
the defendants, Frank Laney, (son of the defendant A. A. 
Laney) and Carlock (his servant) cutting down the corn 
with hoes. He forbade them, but they continued, saying 
that they had been instructed to cut it by the other defend- 
ant. The prosecutor thereupon left, making no “effort to 
put them out of his field, because he did not wish to be in- 
volved in a breach of the peace, and the defendants con- 
tinued to cut the corn. 

There was a verdict of guilty and the defendants appealed 
from the judgment pronounced. 


Attorney General, for the State. 
Messrs. Payne & Vann, for defendants. 


Rurrin, J. This court is of opinion that the evidence 
offered does not support the charge of forcible trespass, and 
that the defendants were improperly convicted and sen- 
tenced. 

To constitute that offence, the act complained of must be 
done presenti domino, and must involve a breach of the peace 
or tend thereto. The injury done to the prosecutor by the 
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loss of his corn, the law will redress by a civil action. But 
before it can amount to a public wrong to be punished by 
indictment, there must be something done, at the time of the 
entry, to put the prosecutor in fear, or incite him to force 
either to resent his wrongs or protect his property; and as 
none of these things can happen in his absence, so neither 
can the offence be committed in his absence. 

The title to the property is of no moment in forcible tres- 
pass. But it is the invasion of the actual possession of another 
and not his constructive possession, done in his presence 
and under such circumstances as endangers the public 
peace, that makes the offence. 

“The very gist of the offence,” says Judge Pearson in 
State v. McCanless, 9 Ired., 375, “is the high-handed inva- 
sion of the actual possession of another, he being present ; title 
is not in question.” The facts of that case were, that the 
prosecutor had let his house and field to one Mitchell to 
make a crop, and, after the expiration of the term, entered 
and resumed possession, staying in the house all night with 
Mitchell. The next morning he went for his goods for the 
purpose of putting them in the house, and during his ab- 
sence the defendant, claiming to have sub-leased from 
Mitchell, entered with his permission, and, when the prosecu- 
tor returned with his goods, refused to let them be taken 
into the house, and a fight ensued. It was held, while the 
defendant might have been guilty of a forcible detainer, he 
was not guilty of a forcible trespass, because his entry, hav- 
ing been made in the absence of the owner, was peaceable ; 
and though, when the owner returned and entered the 
house, the law presumed possession to bein him because of 
his better title, still, it could not bg relation make the defend- 
ant guilty of a forcible trespass. To the same effect are State 
v. Mills, 2 Dev., 420; State v. Love, 2 Dev. & Bat., 267, and 
State v. Smith, 2 Ired., 127. 

In the case at bar, the defendants may likewise have been 
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guilty of a forcible detainer, and probably are. But it is 
impossible for them to have been guilty of the offence 
charged, since their entry upon the premises was made in 
the absence of the prosecutor. And even admitting the 
better title to be in him, so that upon his coming into the 
field the law would presume the possession to be in him, 
still, it could not by relation affect the original entry of the 
defendants, and make that forcible, when in fact it was with- 
out force. 

To sustain this prosecution upon such proof as was given 
of the possession, would be to convert an action of trespass 
into an indictment, as was said in State v. McDowell, 1 Hawks, 
449. 

Error. Venire de novo. 








STATE v. CEPHAS KEMP and another. 
Fornication and Adultery— Evidence. 


In fornication and adultery, proof of acts anterior to the time in which 
the adultery is alleged to have been committed, may be made in cor- 
roboration of evidence of other acts of like nature within the time. | 


(State v. Parish, Busb., 239; State v. Secrest, 80 N. C., 450; Gidney v. 
Moore, 86 N. C., 484; Bridgers v. Bridgers, 69 N. C., 451, cited and 
approved.) 


InpicTMENT for fornication and adultery, tried at Spring 
Term, 1882, of Nasu Superior Court, before Gilmer, J. 


Attorney General, for the State. 
No counsel for the defendant. 


Smirn, C.J. The defendants (Cephas Kemp and Kate 
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Kemp) arecharged with committing the offense of fornication 
and adultery, and upon trial of plea of not guilty, were con- 
victed. From the judgment rendered against the defend- 
ant, Cephas, he alone appeals. Such is the statement in the 
record, while the accompanying case and the recital in the 
undertaking on appeal show that the appeal was taken by 
both. 

Among the proofs of illicit sexual relations maintained 
between the parties during the two years preceding the find- 
ing of the grand jury, and in corroboration, the state was 
allowed, after objection made by the defendants and over- 
ruled, to show that, before fall term, 1877, of the court at 
which an indictment for the same offence had been pre- 
ferred, and of which the defendants afterwards on their 
trial were acquitted, “the children of the female defendant 
had been heard in her presence to call the male defendant 
papa.” The exception to the admission of this evidence 
raises the only question to be considered by us. 

It is not stated upon what grounds the introduction of 
the testimony is resisted, and consequently any valid ob- 
jection may be assigned in this court. State v. Parish, Busb., 
239 ; State v. Secrest, 80 N. C., 450; Gidney v. Moore, 86 N. 
C., 484. 

It is always more satisfactory to us, and in fairness it is 
due to the judge, that he may make an intelligent ruling 
upon the point, that the grounds of objection should be 
stated when the objection is made to the reception of evi- 
dence ; and in such case, our review would be confined to 
the legal sufficiency of the grounds assigned for the exclu- 
sion. Bridges‘*v. Bridges, 69 N. C., 451; Gidney v. Moore, 
supra. In the latter case it is said, “ that the ground of ex- 
ception is to be deemed on appeal a part of the exception 
itself.” No counsel has appeared for the appellant in this 
court, and we discover but two grounds on which the ob- 
jection rests, and these are in substance one and the same: 

































IN THE SUPREME COURT. 


STATE 0. KEMP. 








1. The language used by the children in addressing the 
male defendant, testified to by the witness, ante-dated the 
finding of the first bill, and the acquittal precludes an in- 
quiry into the alleged unlawful relations preceding that 
time; and 

2. The inquiry should be restricted to acts done during 
the two years next before the action of the grand jury upon 
the present indictment. 

It is true the imputed offence must have been committed 
within this limited interval in order to a conviction, and of 
this, evidence has been offered. The word used by the 
children in addressing one supposed parent in the presence 
of the other, tends to show an admission of their paternity 
by both. The evidence indicates habitual illicit relations 
extending back to the time when the oldest child was be- 
gotten, and certainly sheds light upon their present rela- 
tions if kept up. The acquittal at most establishes their in- 
terruption or suspension during the interval to which the 
first prosecution was confined ; but admitted continuous un- 
lawful intercourse before, tends to confirm evidence of its 
resumption and renewal since. 

“When the fact of adultery is alleged to have been com- 
mitted within a limited period of time,” remarks Mr. Green- 
leaf, “it is not necessary that the evidence be confined to 
that period, and proofs of acts anterior to the time alleged 
may be adduced in explanation of other acts of the like 
nature within that period. Thus, where the statute of lim- 
itations was pleaded, the plaintiff was permitted to begin 
with proof of acts of adultery more than six years pre- 
ceeding, as explanatory of acts of indecent familiarity 


within the time alleged.” 2 Green]. Ev., § 47. 
No error. Affirmed. 
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STATE v. J. R. WALKER, 
Indietment—-Sufficiency of. 


An indictment must show upon its face a substantial defect, to ground a 
motion in arrest of judgment. The omission of the word “year,” nor 
the other exceptions taken in this case, do not vitiate it. 


( State v. Hinehart, 75 N. C., 58; State y. Lane, 4 Ired., 113, cited and 
approved.) 


INDICTMENT for misdemeanor in removing crop without 
leave, tried at Fall Term, 1882, of TrRansyLvanta Superior 
Court, before Shepherd, J. 

The indictment upon which the defendant was tried is as 
follows : 

The jurors for the state present that on the 24th of April 
in the year of our Lord one thousand eight hundred and 
eighty-one, at and in the county of Transylvania aforesaid, 
by contract between them, one W. S. Ashworth demised to 
J. R. Walker, late of said county, for agricultural purposes, 
a certain messuage and parcel of land there situate, to have 
and to hold the same, to the said J. R. Walker for a certain 
term of years, to wit, for the term of one [omitting the 
word “year”] then next ensuing, yielding and paying there- 
for to the said W.S. Ashworth the yearly rent of eighty-two 
bushels of corn, and in and by said contract of lease it was 
not agreed by and between the said parties thereto, that the 
erop which might be raised, grown and made on said mess- 
uage and parcel of land during said term by the said J. R. 
Walker, should not be deemed and held to be vested in 
possession in the said W. S. Ashworth, before and until 
the said rent was satisfied and paid to him; and by 
virtue of said demise, the said J. R. Walker, then and 
there entered into said messuage and parcel of land and 
was possessed thereof from thenceforth until the 24th 
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day of April, one thousand eight hundred and eighty-two, 
in the county aforesaid, and during the period of time last 
aforesaid, raised, grew and made on said messuage and par- 
cel of land, a certain crop of corn and had the same in his 
possession. And afterwards, and before satisfying the lien 
of his aforesaid rent, which the said W. S. Ashworth had 
on said crop of corn, on the 24th day of April, in the year 
of our Lord one thousand eight hundred and eighty-two, at 
and in the county aforesaid, the said J. R. Walker did un- 
lawfully and wilfully remove from and off and outside of 
said messuage and parcel of land, fifty bushels of corn then 
and there be:ng found, the same then and there being part 
of the crop aforesaid which J. R. Walker had raised, grown 
and made on said messuage and parcel of land, during the 
aforesaid term, while the said messuage and parcel of land 
was in his possession as aforesaid, without having Erst ob- 
tained the consent of W.S. Ashworth to such removal, and 
without first having given the said S. W. Ashworth, or any 
agent of his, notice of such intended removal of said fifty 
bushels of corn, contrary to the form of the statute in such © 
case made and provided and against the peace and dignity 
of the state. 

After the jury returned a verdict of guilty, the defendant’s 
eounsel moved in arrest of judgment upon the grounds. 

1. That inasmuch as Ashworth was not the owner of the 
land, the bill improperly charged that the lien was in him, 
but it should have charged that the same was vested in 
Gash the owner in fee. 

2. That the indictment did not sufficiently charge a lease 
for a year between Ashworth and the defendant, for that, 
the omission of the word “ year” after the word “ one,” was 
a fatal defect. 

3. That the bill is defective in not alleging that the de- 
fendant failed to give five days’ notice of his intended re- 
moval of the crop. 
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The motion was overruled by the court and judgment 
was rendered against the defendant, for which he appealed. 


Attorney General, for the State. 
Mr. Charles A. Moore, for def2ndant. 


AsHE, J. The only exceptions taken by the defendant 
were to the form of the indictment, and were made the 
grounds of his motion in arrest of judgment. 

The first ground is without any foundation. A judgment 
is never arrested except for some substantial defect appear- 
ing upon the face of the indictment. 

The name of Gash is not mentioned in the bill. There is 
nothing in it to show that any one by the name of Gash 
was the owner in fee, or had any interest whatever in the 
land. If there was anything in the objection, it should 
have been taken before the jury. The bil! states with suf- 
ficient certainty that Ashworth was the landlord, and that 
the lien given by the statute was in him. 

The second ground, that the omission of the word “year” 
after the word “ one,” is fatally defective, is equally untenable. 
The omission does not vitiate theindictment. It is one of 
the informalities cured by the act of 1811, Bat. Rev. ch. 33 
§ 60. In State v. Rinehart, 75 N. C., 58, which was an in- 
dictment for murder, the bill read, “ giving, &c., to the said 
Joseph Turner one mortal wound of the depth of six inches, 
and of the breadth of one inch, of which said mortal (omit- 
ting the word, wound) he the said Joseph Turner then and 
there instantly died,” it was held the omission of the word 
“wound ” was cured by the act of 1811, and was no ground 
for the arrest of the judgment, and in State v. Lane, 4 Ired., 
113, the averment was, “on the 3rd day of August, 1843,” 
without saying “the year of our Lord,” or even using the 
word, “ year,” it was held that although this defect would 
have been fatal at common law, it was cured by the act of 
1811. 
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The remaining grouud, that the bill does not allege that 
the defendant failed to give the five days’ notice of his in- 
tended removal of the crop, cannot be sustained. The bill 
charges that the defendant removed the crop “without first 
having given the said Ashworth, or any agent of his, notice 
of any intended removal.” This averment negatives the 
five days’ notice required by the statute as conclusively as if 
it had followed the very words of the statute. If the de- 
fendant gave no notice whatever, of course he did not give 
five days’ notice. 

There is no error. Let this be certified to the superior 
court of Transylvania county that further proceedings may 


be had according to law. 
No error. Affirmed. 








STATE v. JULIUS REYNOLDS. 


Judge's Charge—Larceny—Recent Possession. 


1, The court in its charge did not advert to the evidence elicited on cross- 
examination, but told the jury “to base their verdict upon all the evi- 
dence ;”? Held no error. It is the duty of counsel in such case, if 
evidence important to the defence has been overlooked, then to call the 
judge’s attention to it. 

2. Defendant was charged with stealing tobacco and silver money on 
Saturday, and the proof was that the store of the prosecutor had been 
entered, and tobacco like his (together with the identified silver money) 
was found in defendant’s possession on the following Monday; Held 
there was some evidence of the larceny of the tobacco. 

4, Whether the rule of presumption from recent possession applies in a 
ease where money is alleged to have been stolen— Quere. 


(State vy. Grady, 83 N. C., 643, cited and approved.) 


INDICTMENT from larceny tried at Spring Term, 1882, of 
GuILFoRD Superior Court, before Graves, J. 
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The defendant is charged with stealing a pound of tobacco 
and money of the value of one dollar from J. L. Harden and 
was found guilty of the offence. On the trial it was in 
evidence that the store of the prosecutor was entered and 
money left in the drawer on Saturday taken. Tracks, cor- 
responding with those of the defendant, were’ found near 
the place on Monday following, and the defendant had in 
his possession a piece of sleek silver coin identified as hav- 
ing been in the drawer on Saturday, and also several plugs 
of tobacco of the same kind as was in the box in the store, 
neither of which did the defendant have on Saturday, and 
most of this day he had spent at the store. The tobacco 
was not further identified than by its similarity to that of 
the prosecutor. 

It was also in proof that the defendant, after his exami- 
nation before the committing magistrate on the charge, said, 
that the prosecutor “had sworn to a sleek piece of money 
before the magistrate, and that he (defendant) could not see 
how he (prosecutor) could swear to a piece of sleek money ; 
that there were three or four pieces of sleek money in the 
drawer or box.” 

Upon this evidence the sclicitor in his argument insisted 
that the possession of the stolen goods so recently after the 
theft, raised a presumption of guilt, and made it incumbent 
on the defendant to account for and explain his possession ; 
while the counsel for defendant contended that the pre- 
sumption did not apply to money, which was constantly 
passing from hand to hand, as a circulating medium in 
trade, and asked the court so to instruct the jury. 

The court made no comment and gave no instruction as 
to the force and effect of presumption arising out of the pos- 
sessionof stolen goods, but submitted the evidence to the 
jury for them to pass upon its credit and weight in arriving 
at a verdict. 

The court was also asked to charge that there was no evi- 

35 
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dence of the larceny of the tobacco, which His Honor de- 
clined to do, but recapitulated the evidence given by the 
witnesses, not adverting to such as was elicited upon the 
cross-examination, and submitted the case to the jury. 
Verdict of guilty, judgment, appealed by defendant. 


Attorney General, for the State. 
No counsel for the defendant. 


SmitH, C. J. The case presented on the record seems to 
assign three errors which we are called on to examine and 
decide. 

1. The omission to recall the attention of the jury to the 
evidence extracted from the witnesses on their cross-exami- 
nation : 

-The court was not asked to do this, and we must assume 
did present all that was material and pertinent to the in- 
quiry as to the defendant’s guilt, closing with the remark 
that the jury “ must base their verdict upon all the evidence.” 

It is only necessary in disposing of the exception to re- 
peat what has been recently said in another case. “It was 
the duty of counsel if evidence important to the defence had 
been overlooked, then to call it to the attention of the judge 
and have the omission supplied. It would be neither just 
to him, nor conducive to a fair trial to allow this neglect or 
oversight, attributable to the counsel quite as much as to 
the judge, to be assigned for error, entitling the accused 
to another trial, whatever force it might have in influencing 
the court in the exercise of an unreviewable discretion to 
grant it.” State v. Grady, 83 N.C., 643. 

2. The omission of the court to qualify the rule of pre- 
sumption from the recent possession of stolen goods as in- 
applicable to the currency in use: 

The court gave no directions ner adverted to this rule of 
evidence, and of course could not be called on to annex the 
qualification. So far as we can see, the whole matter was 





OCTOBER TERM, 1882. 


STATE v, JONES. 





left to the jury to draw such inferences as the evidence war- 
ranted, and this was certainly not prejudicial to the defend- 
ant’s case. The state had no benefit of the rule under the 
charge, and the arguments of each party on the point were 
made to the jury. 

3. The last exception is to the omission to tell the jury 
that there was no evidence of the larcency of the tobacco: 

There was some evidence in support of this charge, in 
that, the defendant had no tobacco on Saturday and had 
sone like that of the prosecutor on Monday, and had the 
identified silver money, thus having access to each and 
equal opportunities of taking both. 

But if the point had been well taken, the refusal so to 
charge has not been prejudicial to the defendant. But one 
criminal act is imputed, and the felonious taking and re- 
moving either of tke articles mentioned constitute the crime; 
and it is not changed in grade or aggravated in the imposed 
punishment by the larceny of both. No harm has therefore 
come to the defendant by his conviction of stealing both, 
that would not have resulted from his conviction of stealing 
either. 

We advert to the use of the term “money” in the bill as 
descriptive of the coin taken, oniy to say that it is made suf- 
ficient so to charge in the bill by the act of 1876-77 ch. 68. 

There is no error, and this must be certified that judg- 
ment may be rendered on the verdict. 

No error. Affirmed. 








STATE v. ROBERT JONES. 
Judge’s Charge. 


1, A charge to the jury, in which the judge deals ia generalities aad 
abstract propositions of law, (merely reading “‘ head-notes”’ of re- 
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ported cases) without making any application of them to the facts of 
the case, does not meet the requirements of the statute, and furnishes 
sufficient grounds for a new trial. 

2. He should not recapitulate the evidence in detail, but eliminate the 
material facts, array the state of facts on both sides, and apply the 
principles of law to each, that the jury may decide the case according 
to the credibility of the witnesses and the weight of the evidence. 


(State v. Summey, 2 Winst., 108 ; State v. Dunlop, 65 N. C., 288; Gaither 
v. Ferebee, 1 Winst., 310; State vy. Norton, Ib, 303, cited and approved.) 


InpicTMENT for murder, removed from Union county 
and tried at Spring Term, 1882, of MsckLenBuRG Superior 
Court, before Gudger, J. 

The material portion of the evidence offered on the part 
of the state is as follows: On the 23rd of September, 1880, 
the deceased (Spencer Phillips) and some other persons 
eame to the town of Monroe in Union county, late in the 
evening and drove into Stewart’s lot. ‘Soon after their ar- 
rival, the prisoner and his father (Charles Jones) drove their 
wagon into the same lot, where there was a fire. The pris- 
oner left, and afier an absence of an hour or two, returned 
about eleven o’clock and asked the deceased for supper, and 
the deceased said if he had any corn bread with bran in it, 
he would give him some. Thereupon a quarrel ensued ; 
the prisoner having a pistol in his hand was carried vut of 
the lot by his father, but returned and the quarrel was re- 
newed, and he was again carried out by his father, and they 
went to the camp of one Johnson, not far off, where the 
prisoner got his supper. 

While there, as testified to by witnesses, the prisoner 
made a threat against the life of the deceased. This how- 
ever was contradicted by one of the witnesses for the de- 
fence. 

On the return of the prisoner to the camp fire in the lot, 
after being carried off a second time by his father, he threw 
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some fodder out of his wagon, and also a quilt which he 
placed on the fodder, and quietly sat down upon it. The 
deceased asked him what he had come back for—was he 
going to make acknowledgments—to which the prisoner 
made no reply. Deceased then told prisoner he intended to 
“law” him the next morning for carrying a pistol—prisoner 
said he did not have one—deceased said he did, and the 
prisoner gave him the lie. The prisoner’s father took him 
by the arm and was carrying him away, when he was fol- 
lowed by the deceased with his coat off as if be wanted to 
engage in a fight, and when he came within a few steps of 
prisoner, a pistol was fired twice in rapid succession, and 
the deceased exclaimed he was shot and killed, and after 
walking a short distance fell and expired. A piece ofa 
fence rail was found near him when he fell. 

When the shooting took place, the parties were fifty or 
sixty yards from the street, and nearer the street than the 
fire. Tke prisoner made his escape, but was arrested the 
next morning about eight miles from Monroe. A pistol was 
found on his person, with only one chamber empty, and no 
cartridges were found about him. 

The evidence offered by the prisoner consisted of his own 
testimony, that of his father, and such facts in his favor as 
were testified to by the state’s witnesses in their direct 
examination, or were elicited on cross-examination. 

The father of the prisoner, after stating the conversation 
between prisoner and deceased about the “rations,” which 
led to the quarrel, testified, that the deceased rose up, and 
he put his hand on him and said, “ don’t get mad ;” deceased 
drew his knife, kept it in his hand, and said “TI’ll fight him 
a fair fight,” and jumped across the fire; witness took the 
prisoner by the arm, and said “ follow me,” and carried him 
off; prisoner left his hat, and staid away for some time at 
another camp where he got supper, and getting sleepy he 
went back to the wagon-yard, and tarew some fodder and 
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a quilt out of his wagon. The deceased said, “ what in the 
hell have you come back for?” and told prisoner “ he must 
make it up or he would law him about the pistol,” and the 
deceased then advanced upon the prisoner with his knifein 
his hand; prisoner retreated, followed by the deceased who 
struck him two blows with a piece of rail which broke at 
the second stroke, when he picked up a pine pole and 
knocked the prisoner down ; then some one shot from be- 
hind, and the prisoner also shot; only about three seconds 
intervening between the two shots. 

The prisorer’s testimony was substantially the same as 
that of the preceding witness. 

Another witness for the defence testified that he saw the 
deceased, while quickly following the prisoner, make a mo- 
tion as if he was shutting a knife, and that he got an axe 
and said before the prisoner “shall stay here, I’ll hew him 
down with this axe;” he also had a knife which one of the 
state’s witnesses testified he waved and said if the prisoner 
came back he would cut him, and also asked one of his party 
to give him a pistol ; that while he was following prisoner, 
he stooped down, but whether he picked up anything, the 
witness did not know. Some of the state’s witnesses said 
the deceased did not stoop down, and they saw nothing in 
his hand. The threats made with the axe and knife were 
not in tae presence of the prisorrer. 

Several exceptions to the ruling of the court upon points 
of evidence were taken by the prisoner’s counsel, but it is 
not necessary to an understanding of the opinion that they 
should be stated. 

His Honor, after telling the jury that murder is a killing 
of malice; manslaughter,a killing of provocation ; and ex- 
cusable homicide, a killing from necessity, charged substan- 
tially as follows : 

1. When it is proved or admitted that one killed another 
intentionally with a deadly weapon, the burden of showing 
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justification, &c., is on the accused, who must show the same, 
not beyond a reasonable doubt nor by a preponderance of 
evidence, but to the satisfaction of the jury, unless it appear 
in the evidenee against him. Upon such killing being 
proved or admitted, nothing more appearing, the law pre- 
sumes it to have been done in malice, and to be murder. 
State v. Willis, 63 N. C., 26. 

2. If jury find that prisoner killed desensed, to make it 
excusable on the ground of self-defence, the prisoner should 
not only have reasonable grounds to apprehend, but should 
also actually apprehend that his life was in imminent danger 
or the deceased was about to do him some enormous bodily 
harm; there must bea necessity for taking life, from the 
fierceness of the assault, either real or reasonably apparent 
to the prisoner; and the jury, not the prisoner, are the 
judges of the reasonable apprehension. 

3. If prisoner did not begin the fight but was assaulted by 
deceased and a combat ensued, he cannot excuse himself, as 
for a killing in self-defence, unless he quitted the combat 
before the fatal shot was fired, if the fierceness of his adver- 
sary permitted, and he retreated as far as he could with 
safety, and then killed the deceased to save his own life. 

4. If jury find that prisoner voluntarily went to the place, 
the camp of deceased, armed with a pistol, for the purpose 
of provoking a difficulty, it would make no difference who 
commenced the affray ;-the plea of self-defence would not 
avail, unless after the fight commenced the prisoner in good 
faith abandoned it. 

5. If they find that the deceased commenced the fight, 
and struck prisoner with a rail or pole, and prisoner, smart- 
ing under the provocation, the furor brevis, took the life of 
deceased, without necessity to save his own, or to protect 
himself from great bodily harm, the prisoner. would be 
guilty of manslaughter, 
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To all of which, the prisoner excepted, and requested the 
court to charge as follows: 

1, Even if prisoner showed a willingness to fight, yet,a 
fight being imminent, if he began to withdraw as far as the 
fierceness of his adversary permitted, so that to continue 
the retreat would have endangered his life or subjected him 
to great bodily harm, and under these circumstances slew 
the deceased, it is excusable homicide. Declined, and the 
following substituted: Although one may enter intoa fight 
willingly, yet if in its progress he be sorely pressed, that is, 
put to the wall,so that he must be either killed or suffer 
great bodily harm unless he kill his adversary, and if under 
such circumstances he does kill, it is excusable homicide. 
State v. Ingold, 4 Jones, 216. 

2. If while retreating he was attacked with the rail in 
such a manner as furnished reasonable grounds for appre- 
hending a design to take bis life,or do him great bodily 
harm, the prisoner had the right to act upon appearances 
and kill his assailant; and if under these circumstances he 
killed the deceased, it is excusable homicide, although the 
appearances were false. To this the court added: But of 
the reasonableness of his grounds of belief, the jury are the 
judges, not the prisoner. 

3. If prisoner, followed by deceased with a rail or other 
deadly weapon, retreated to a point beyond which he rea- 
sonably believed he could not go without incurring immi- 
nent danger to life or limb, or serious bodily harm, and un- 


der these circumstances slew the deceased, he is not guilty ; 


and it is the duty of the jury in ascertaining the reasonable- 
ness of his belief to consider the formation of the ground— 
the ditches, fences and avenues of escape, and the prisoner’s 
knowledge of them all. Given by the court. 

4. If deceased knew that prisoner had in his possession a 
pistol, and prisoner was aware of this knowledge, and know- 
ing this fact the deceased assaulted the prisoner, this is a 
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circumstance to be considered by the jury favorably to the 
prisoner’s theory of self-defence, as going to show the rea- 
sonableness of his belief that deceased intended to kill him, 
or inflict great bodily harm, and that the danger thereof 
was imminent. Refused. 

5. Neither gestures nor words, however grevious, are a 
sufficient provocation to justify an assault, much less an as- — 
sault with a deadly weapon; therefore any language used 
by prisoner should not be regarded by the jury as justify- 
ing the deceased iy’assaulting the prisoner with a deadly 
weapon, and does not lessen the right of prisoner to strike 
in self-defence to prevent death or great bodily harm. The 
first part given, the balance refused. 

6. If the lot where prisoner was camping was a public 
yard, and he had gone there for the purpose of camping, he 
had the right to be there; and if deceased assaulted him in 
the lot with a rail, which is a deadly weapon, with the in- 
tent to drive him therefrom, or failing in that to kill him 
or inflict serious injury, or if prisoner reasonably believed 
such to be the case, he was not obliged to retreat, but had 
the right to stand his ground and oppose force by force, and 
to slay his assailant if necessary to save his own life. Given. 

7. A blow isa sufficient provocation to reduce a homicide to 
manslaughter; therefore if prisoner went to the camp where 
the homicide was committed, for the purpose of spending 
the night there, and the difficulty arose under the circum- 
stances narrated by the witnesses, in which the prisoner re- 
ceived a blow, and thereupon he killed the deceased, the 
killing cannot be attributed to malice, but at most was the 
result of passion suddenly aroused, and is manslaughter; 
and this is so, whether a weapon was used or not, and even 
if the blow was not dangerous. Refused in the language 
used, and the following substituted: A blow is a legal prov- 
ocation sufficient to reduce a homicide to manslaughter; 
therefore if prisoner went to the lot where the killing took 
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place, for the purpose of spending the night there, and the 
difficulty suddenly sprung up,in which the prisoner re- 
ceived a blow and thereupon killed deceased, the killing is 
to be attributed to the passion suddenly aroused, and is 
nothing greater than manslaughter; and this is so, whether 
a weapon was used or not, and even if the blow was not 
_ dangerous. 

8. If deceased was rushing upon prisoner with a rail in 
such a manner as reasonably to induce the prisoner to be- 
lieve that an immediate blow would be Wealt him, and pris- 
oner might have retreated further, and did not, but drew 
his pistol and shot the deceased, it is but manslaughter ; 
but if he could not have retreated further, or reasanably be- 
lieved he could not, then it isexcusable homicide. Refused, 
the court holding that prisoner had the benefit of all he was 
entitled to under the evidence, in the instructions already 
given. 

9. Even if the prisoner, prior to the fatal encounter, en- 
tertained malice towards the deceased, if there was provo- 
cation sufficient to arouse the prisoner’s passion, as by an 
assault with a fence rail, then the jury must find that the 
killing was done upon the provocation and not through 
malice, unless it clearly appears that the prisoner would 
have carried into effect a determined purpose to kill any- 
how, notwithstanding the provocation, or that the prisoner 
sought the deceased for the purpose of provoking him to 
make the assault that he might use it asa cover to the 
wicked intent previously formed and acted on. Refused, 
and in lieu thereof the court charged as follows: A mere 
grudge, or malice in its general sense, is not sufficient to 
bring a case within the principle that refers the motive to 
antecedent malice, rather than an immediate provocation ; 
to have that effect there must be a particular and definite 
intent to kill, as if the weapon with which the party in- 
tends to kill is shown, or the time and place are fixed on, 
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and the party goes to the place at the time for the purpose 
of meeting his adversary and with an intention to kill him ; 
but where A bears malice against B and they meet by ac- 
cident, and upon a quarrel B assaults A and thereupon A 
kills B, the rule of referring the motive to the previous 
malice wili not apply. State v. Jacob Johnson, 2 Jones, 247. 

The prisoner excepted, and after a verdict of guilty ap- 
pealed from the judgment pronounced. 


Attorney General, for the State. 
Messrs. Covington & Adams and A. W. Haywood, for the 


prisoner. 


AsHE, J. In the view we take of this case, we deem it 
needless to inquire whether there is any error in the prin- 
ciples of law laid down by His Honor in his numerous in- 
structions tothe jury. The question is: has he given those 
instructions in the manner the law has made it his duty to 
do. The law prescribes and defines this duty. It declares 
that a judge in delivering his charge to the jury shall state 
in a plain and correct manner the evidence given in the 
case,and deciare and explain the law arising thereon. Rev. 
Code, ch. 31, § 180; C. C. P., § 237. 

Our jurors are plain, practical men, who, to their credit 
be it said, most uniformly have intelligence and judgment 
sufficient to deal with the facts of a case, but they are not 
versed in the law, and must Jook to the presiding judge for 
the principles of law governing tlie case, and for his aid in 
making their application to the facts. The judge, who in 
his charge to the jury simply lays down certain abstract 
propositions of law, however correct and applicable to the 
facts of a case, does not comply with the requirements of 
the statute. “He is not required to recapitulate the evi- 
dence in detail, but he is required to put the case to the jury 
in such a way,as to make it appear by the record what facts 
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the jury find and what is his opinion as to the law, so that 
his opinion may be reviewed by this court.” State v. Summey, 
2 Winst., 108; Gaither v. Ferebee, 1 Winst., 310; State v. Nor- 
ton, 1b., 303. 

So in State vy. Dunlop, 65 N. C., 288, it is held, where in- 
structions are asked for upon an assumed state of facts 
which there is evidence tending to prove, and thus questions 
of law are raised which are pertinent to the case, it is the 
duty of the judge to answer the questions so presented, and 
to instruct the jury distinctly what the law is if they shall 
find the assumed state of facts; and so in respect to any 
state of facts which may be reasonably assumed upon the 
evidence. “Upon a demurrer to a pleading, or a special 
verdict, or case agreed, or when, in whatever way, certain 
facts are ascertained, it becomes the duty of the judge to 
apply the law to the facts and. pronounce a judgment. In 
close analogy to those cases, is the case where, upon issue 
joined and a trial by jury, there is evidence proving one or 
another state of facts according to the credibility and weight 
of the evidence. In such a case, the judge cannot apply 
the law to any ascertained state of facts, for the facts are to 
be ascertained by the jury; but he must do what the cir- 
cumstances of the case admit of. To that end, he must tell 
the jury, if they find the facts thus, the law is thus,” &c. 
And in the same case it is held that it is the duty of the 
judge in charging the jury to eliminate the material facts 
of the case, array the state of facts on both sides, and apply 
the principles of law to each, so that the jury may decide 
the case according the “credibility of the witnesses and the 
weight of the evidence.” 

In the case before us, the record states that the judge, 
after telling the jury that murder was a killing of malice, 
manslaughter, a killing of passion; and excusable homicide, 
a killing from necessity, proceeded to give his charge. 





OCTOBER TERM, 18872. 





7 STATE v. JONES. . 





We cannot conceive what definite idea of the different 
grades of homicide the jury could gather from these defini- 
tions, and there is nothing in the record to show they were 
given with more particularity. A man may bear malice 
towards another, and yet kill him upon provocation, or even 
from necessity, without being guilty of murder; so he may 
without express malice kill upon provocation, and yet be 
guilty of murder. 

In His Honor’s main charge to the jury, there is no pre- 
tence of an array of the facts, and therefore, no application 
of the propositions of law laid down, to the different state 
of facts. In the first instruction given, there is no specific 
reference to any fact whatever; and in the last two, there is 
but a bare allusion to some isolated facts which could not 
have given much aid tothe jury. But from first to last, 
the charge deals in generalities, expressed in technical lan- 
guage, bardly possible to be understood by the jury, or un- 
derstandingly applied by them to the facts. And then, as 
was suggested to us by the prisoner’s counsel and com- 
plained of by him, when requested to give certain specific 
instructions bearing upon the facts in the case, as for in- 
stance, in the first and ninth instruction asked, His Honor 
responds by merely reciting from the reports the “head- 
notes” of two cases, Ingold’s and Johnson’s, without making 
any sort of application of their principles to the facts of the 
case in hand, so as to enable the jury to apprehend and ap- 
preciate their consequences and effect. 

The prisoner’s counsel insists that this is not a compliance 
with the requirements of the statute, and we concur with 
him in that view. We therefore award the prisoner a new 
trial. 

Error. Venire de novo. 





IN THE SUPREME COURT. 


STATE 0. WEBB. 


STATE v. HENRY WEBB. 


Larceny—Landlord and Tenant. 


1, An indictment for larceny will lie against a lessee or cropper for secretly 
appropriating the crop to his own use, where his actual possession 
thereof has terminated by a delivery tothe landlord. Copeland’s case, 
86 N. C., 691. 

2. In such case, he commits a trespass upor the Jandlord’s possession in 
taking the property, and is guilty of larceny in secretly carrying it 
away, notwithstanding his interest in the same. 

(State vy. Copeland, 86 N. N., 691, cited an] approved.) 


INDICTMENT for larceny tried at Fall Term, 1882, of Dur- 
HAM Superior Court, before Shipp, J. 

The defendant, together with one Thomas, was indicted 
for stealing wheat, the property of one Cannady. The wheat 
was grown upon the land of the prosecutor, with whom the 
said Thomas worked as a cropper, and was to have an in- 
terest in thecrop. After the wheat had been harvested and 
threshed, and before any division took place, it was stored 
by the prosecutor in a house on the premises, the door 
locked and the key kept by him. On the next day a por- 
tion of it was taken secretly by the defendant and Thomas 
and carried to a mill in the neighborhood, where it was 
found and identified. 

The defendant’s counsel asked the judge to instruct the 
jury that, inasmuch as Thomas was a cropper and had an 
interest in the wheat, be could not be guilty of larceny, 
although he may have faken it with a dishonest intent, and 
neither could the defendant be guilty of that offence for 
aiding and assisting him in taking it, as he was only assist- 
ing the owner of the property to take the possession thereof. 

The judge declined to give this instruction and the de- 
fendant excepted. Verdict of guilty, judgment, appeal of 
defendant. 


Attorney General for the State. 
No counsel for the defendant. 
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RurrFin, J. In Copeland’s case, 86 N. C., 691, the court 
held that a cropper, while in the actual possession of the 
crop made upon the premises, could not be guilty of larceny 
by secretly appropriating a portion thereof to his own use. 
We felt driven to this conclusion by a consideration of the 
well established principle, that to constitute a larceny, the 
taking must be such as amounts to a trespass. 

Every larceny includes a trespass; and if there be no tres- 
pass in taking the goods, there can be no felony committed 
in carrying them away. 2 East, P. C.554; 1 Hawk., P. C. 
ch. 35, § 1; 1 Russell, 95. 

When therefore the statute known as the “ Landlord and 
Tenant Act” (187€-’77, ch. 288) enacted that, though the 
crops raised on the land should be deemed to be vested in 
the landlord, the actual possession thereof should be in the 
cropper, and, in case of its being taken away, gave him a 
remedy by claim and delivery, it seemed to us impossible to 
determine otherwise than we did, without doing violence to 
every analogy of the law. Is it not utterly incongruous to 
say that one can commit a larceny of goods already in his 
actual possession, and which the Jaw recognizes as his, so 
far as to give him a remedy, even against the landlord, 
should his possession be disturbed ? 

But, as was said in that case, a different rule obtains 
whenever the actual possession of the cropper has terminated 
by a delivery of the property to the custody and keeping of 
the landlord. In such case, notwithstanding the cropper’s 
interest in the property, he may still commit a trespass 
upon the possession of the landlord in taking the property, 
and consequently may be guilty of larceny in carrying it 
away, if done secretly and feloniously— as is clearly shown 
to have been done in the instance of this defendant. 

There is no error. Let this be certified, &c. 

No error. Affirmed 
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STATE v. WILLIAM PROPST. 
Liquor Selling. 


Retailers of liquors in the town of Hickory are required to comply with 
the general law, and obtain license from the county as well as from 
the town authorities. (Charter of town construed), 


INDICTMENT for retailing tried at Fall Term, 1882, of Ca- 
TAWBA Superior Court, before Avery, J. 

The defendant was charged with retailing spirituous 
liquors without license. 

It was admitted that he sold whiskey in quantities less 
than a quart, in the town of Hickory, county of Catawba, 
at divers times between October, 1881, and the last of April, 
1882. He had license from the town authorities, dated Oc- 
tober 15th, 1881, authorizing him to retail spirituous, malt 
and vinous liquors for the year ending April 30th, 1882. 
He also had a license from the county authorities, dated the 
14th of July, 1881, authorizing him to sell malt and vinous 
liquors for the year ending July 14th, 1882. The court in- 
structed the jury that according to the admissions of the 
defendant, he was guilty of the offence charged, and after 
verdict and judgment, he appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Rurrin, J. The defendant was without counsel in this 
court, and we are not fully sure that we correctly apprehend 
the point intended to be made for him, but suppose it to be 
that under the charter of the town of Hickory, as amended 
by the act of 1879, ch. 52, the commissioners of the town 
had exclusive control over the sales of spirituous liquors 
within its corporate limits, and that their license was needed 
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to justify his sales thereof. If this be the point, and we 
can conceive of no other that could arise upon the state- 
ment of the.case, then we concur in the opinion of the judge 
below, aud hold the defendant to be guilty. 

The act referred to (section 13) provides that “the board 
of town commissioners shall have fuil control of the sale of 
spirituous liquors within the limits of said town, whetber 
or not liquor shall be sold therein, in what quantities, and 
if by retail the amount of license tax, and the conditions to 
be specified in a penal bond in the sum of not less than five 
hundred dollars, payable to the town of Hickory, which 
may be put in suit to the use of any person injured by such 
sale, either in person or property, directly or indirectly ; 
and the commissioners shall moreover have power to revoke 
such license and close up any bar.room at their option, suf- 
ficient.cause being shown, without refunding any part of 
the license tax, and nolicense from the board of commissioners 
or sheriff of Catawba county shall be lawful in said corporation, 
without the license of the town corporation ajforesaid.”’ 

Now we know that there is a general law under which all 
persons who sell, by retail, spirituous liquors anywhere 
within the state, are required to have license from the 
county authorities, and to pay a tax to both county and 
state therefor, and we ought not to conclude, unless driven 
to it by words that admit of no other construction, that the 
legislature intended to make a single exception of the town 
of Hickory, and to permit the business of retailing to be 
conducted there freed of such state and county exactions as 
are elsewhere and universally enforced within the state. 

The language of the section recited seems hardly to ad- 
mit of, and much less to require, such an interpretation, and 
should therefore receive one more in consonance with the 
general law and universal usage. 

It is true according to the fair meaning of the statute, the 
commissioners for the town are clothed with full authority 

36 
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to say whether spirituous liquors shall be sold within the 
corporate limits at all or not; and if so, in what quantities 
and for what length of time, and to determine the tax to be 
paid to the town for the privilege, and to fix the terms and 
conditions of a bond to be given for the idemnity of the 
citizens; and without the assent of such commissioners | 
neither the county commissioners nor sheriff can by their 
license confer the right to sell within the town upon any 
terms or conditions whatsoever. 

But stil], whenever the town authorities do act, and grant 
their license to retail], then the state law intervenes and 
exacts from their licensee the same taxes that are elsewhere 
demanded and paid. The last clause of the section itself 
imports this much; that a license from either county com- 
missioners or the sheriff in addition to one from the town 
commissioners, is needed to authorize retailing to be carried 
on within the town. 

This appears to be almost the only limit to the very 
ample powers conferred upon the town authorities, for the 
protection of its citizens. While they may altogether forbid 
the sale of spirituous liquor within the town, or regulate it 
at their discretion, they cannot legalize it, without its mak- 
ing to the public treasury the same contributions that are 
elsewhere required of it. 

There is no error. Let this be certified, &c. 

No error. Affirmed. 








STATE v. WILLIAM BRIDGERS. 


Practice—Preliminary Examination before a Justice. 


1. Where the records show that, upon preliminary examination of a 
charge of murder, the prisoner was brought before A. B., an acting 
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justice of the peace, charged with the offence, it sufficiently appears 
that the justice was acting in his official capacity in conducting the in- 


quiry. 
2. In such case the magistrate is not required to write down the very 


words of a witness, and the examination may be used before the 
grand or petit jury if the witness be dead. 


«(State y. King, 86 N. C., 603; State vy. Grady, 88 N. C., 643, cited and 
and approved.) 


InprctMent for murder, tried at Spring Term, 1882, of 
Wayne Superior Court, before Gilmer, J. 

Verdict—guilty of manslaughter, judgment, appeal by 
prisoner. 


Attorney General, for the State. 
Messrs. Strong & Smedes, for the prisoner. 


Smita, C.J. The prisoner and one McLean Lanier are 
‘charged in different counts of the indictment as principals 
in the first and second degree, each with the murder of one 
Jacob Best, by cutting and stabbing with a knife, and the 
prisoner alone being arraigned was tried upon his plea of 
not guilty. The jury in their verdict acquit of the murder 
and find him guilty of the felonious slaying, as charged in 
the bill. The only error assigned in the record is in the 
admission in evidence against the accused of the examina- 
tion of the deceased taken before a justice on the day after 
the assault. 

» Preliminary to its introduction, the state examined the 
said justice who testified that the accused was brought before 
him, an acting justice of the peace of the county, charged 
with having cut the deceased, and upon an investigation of 
the charge, the deceased was examined for the state upon 
interrogations put by himself, and the answers writ- 
ten down by himself, as they were made; that the 
prisoner put some few questions to the deceased, which 
with the answers thereto were not put down, because not 
deemed to be material to the inquiry pending before him, 
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and that these were but a repetition of the testimony given 
in before and already written down ; that the testimony of 
the deceased was then read over to him and assented to and 
signed, and it contains the substance of all that was said by 
the deceased in reply to both the direct and cross-interroga~- 
tions, and that the prisoner was present: during the whole 
time. 

Upon this statement the solicitor offered in evidence the 
examination of the deceased identified by the justice, and 
upon objection of the prisoner, which was overruled, it was 
received and read to the jury. 

The admissibility of the testimony is contested before us 
upon two grounds: 
|. That it does not appear to have been taken during o 
judicial inquiry into the charge made against the prisoner ; 
and 

2. That it is not full,embodying the substanee and not the 
words of the deceased. 

We think neither exception is tenable. 

It is quite apparent from the record that the justice en- 
tered into an inquiry as to the offence in his official ca- 
pacity, and during its pendency took the examination of 
the deceased.‘ He says in express terms that “the defend- 
ant was brouglit before him, an acting justice of the peace 
of said county, charged with said cutting,” that is, the cat- 
ting of the deceased, and this point was not made in the 
court below. It sufficiently appears to us, if the exception 
could be entertained, made here for the first time, as under 
the settled rules of practice it could not, that the justice was 
acting officially, and making a judicial investigation of the 
alleged offence when the examination of the deceased was: 
taken. 

The examination seems to have been conducted in strict 
conformity with the provisions of the statute. The magistrate 
is not required to write down the very words of the witness 
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as they are uttered. It is sufficient if he puts down fully 
and accurately the testimony of the witness as he intends it 
upon the subject matter of inquiry. He must commit to 
writing in the words of the statute whatever the witness 
says “in regard to the offence charged, and in regard toany 
other matters connected with such charge whieh such mag- 
istrate may deem pertinent.” Bat. Rev.,ch. 33,§ 21. The 
correctness of the examination in the present case is further 
verified by reading it over to him and obtaining his ap- 
proval. Such examination is authorized to be used before 
the grand jury, or upon the trial before the petit jury when 
the witness is dead. § 34; State v. King, 86 N. C., 603. 

We are unable to discover any error in the record, and be- 
fore concluding we deem it proper again to advert to the 
possible consequences of a new trial, as we did in State v. 
Grady, 83 N. C., 643, where the conviction has been for the 
subordinate and. included offence of manslaughter, without 
however expressing an opinion whether the new trial is of 
the offence charged on the bill or of that of which the ac- 
cused has been convicted, about which the decisions and 
writers on criminal law widely differ. 

There is no error. Let this be certified te the end that 


judgment be pronounced on the verdiet. 
‘No error. Affirmed. 





STATE v. OWENS. 


Prosecutor— Costs. 


A judgment sgainst a prosecutor fer costs, is not irregular if rendered 
in his absence ; and the judge who tries the case has the exclusive right 
te determine whether he shall be so taxed. 


(State.x. Spencer, 81 N. C., 519,. cited and approved.) 
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APPEAL from an order taxing the prosecutor with costs, 
made at Fall Term, 1882, of TRansyLvania Superior Court, 
by Shepherd, J. 

At spring term, 1881, an indictment for perjury was pre- 
ferred against one Alfred Cantwell, upon which John Owens, 
the defendant of record in this appeal, was marked as the 
prosecutor, at the time and before the finding of the bill. 

At spring term, 1882, the cause was tried and the de- 
fendant, Cantwell, was acquitted, and the presiding judge 
(Gilliam), after declaring the prosecution to have been ma- 
licious, ordered that the defendant, Owens, so marked as 
prosecutor, should pay the costs of the prosecution and the 
feesof certain of the defendant’s witnesses, whuse materiality 
was certified by his attorneys. 

At fall term, 1882, the costs net having been paid, and 
the defendant, being then in the custody of the sheriff, filed 
an affidavit, setting forth that though present at the trial of 
the indictment for perjury against Cantwell, he left the 
court before the judgment requiring him to pay the costs 
was rendered, and had therefore no opportunity to contro- 
vert the facts found by the court, either as to the malicious. 
character of the prosecution, or the materiality of the wit- 
nesses who had been examined for the defence, and there- 
upon moved the court to set aside the judgment directing 
him to be taxed with the costs and fees of the defendant’s 
witnesses. This the court refused to do, and the defendant 
appealed. 


Attorney General and Mr. G. A. Shuford, for the State. 
No counsel for defendant. 


Rurrin, J. The defendant’s motion te vacate the order 
taxing him with the costs of the main prosecution and the- 
fees of the necessary witnesses for the defence thereof, was 
properly overruled. Indeed, it is. much to be questioned 
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whether it was proper to entertain it at all, since the statute 
gives to the judge, who tries the cause, the exclusive right 
to determine these matters. 

Of course, however, if he proceed irregularly and contrary 
to the course of the court, the party affected is entitled to be 
relieved, and he may be so at asubsequentterm. We infer 
that in this case His Honor consented to hear the motion 
only upon this ground—that the absence of the defendant 
at the time the order against him was made might possibly 
render it irregular. 

Viewing the case in this light, the ruling of the court, in 
refusing the motion is fully supported by the decision in 
State v. Spencer, 81 N. C., 519, where it is held, that the 
presence of a prosecutor on the trial of the defendant is in 
law a presence to answer a motion to tax him with the costs 
because of his false clamor, and that a judgment rendered 


against him for such costs is not irregular, though actually 


rendered in his absence. 
No error. Affirmed. 





STATE v. F. A. MCNINCH and another. 
Towns and Cities—Publie Place. 


City ordinance against profane swearing and public drunkenness; Held, 
to constitute a misdemeanor for a violation of this ordinance, it is not 
necessary that the offences should be committed in a “ public place.” 
One may be publicly drunk in a private place. 


INDICTMENT for an assault and false imprisonment tried 
at Full Term, 1882, of MeckLENBURG Superior Court, before 
Graves, J. 
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The evidence in the case disclosed the following facts: 

The defendants arrested the prosecutor, Robert C. Mason, 
in the city of Charlotte, and caused him to be confined in 
the city prison. The defendant McNinch was the chief of 
police of Charlotte, and the defendant Healy a policeman, 
acting under McNinch, and the prosecutor was drunk when 
arrested. The defendants sought to justify under the com- 
mon Jaw and an ordinance of the city, which declared “ pub- 
lic drunkenness and loud and jrofane swearing to he a nuisance 
and a misdemeanor,” and prescribed punishment for the 
same, within the limit allowed by law. 

The only question made by the defendants and presented 
by the appeal, is, whether the place, in which the prosecutor 
was found ia said city in a state of drunkenness aud using 
loud and profane language, was a public place. 

The evidence on this question is, that the prosecutor was 
in an open space or. place in rear of Sneider’s bar room, 
which bar-room fronted on Tryon street, one of the princi- 
pal streets of said city. That said open space was on three 
of its sides bounded by the said bar-room, the Charlotte 
Hotel (one of the principal hotels of said city and having 
two stories) and a house occupied and used as a boarding 
house, overlooking the place where the prosecutor was 
found and arrested, which was about eight steps from the 
dining room of the Charlotte Hotel. Some of the upper 
windows, and two of the dining room and the pastry room 
windows, of the hotel fronted this place. It was during the 
dinner hour when the prosecutor was seen and arrested by 
the defendants, and the guests of the Charlotte Hotel and 
the boarding house were sitting at the dinner table. The 
hotel windows had blinds which are sometimes open and 
sometimes closed. There was a water closet in the rear of 
the place not far from where the prosecutor was. McNinch 
heard him using loud and profane language, and he was 
also heard by two other persons, and they also saw him in 
said place in a drunken condition, 
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The defendants put in evidence the acts of the general 
assembly incorporating the town and city of Charlotte, and 
the amendments thereto. 

His Honor charged the jury that if the prosecutor was 
arrested in a public place under the circumstances shown 
by the testimony, the acts of the defendants were lawful, as 
they had subsequently complied with the law; that as con- 
ceded by the state and the defendants, the only question 
was whether the place in which the prosecutor was arrested 
is a public place. In regard to this the court was requested 
by the defendants to charge, that if divers citizens were as- 
sembled near and in view of the place where the prosecutor 
was seen and arrested by the defendants, and said citizens 
so assembled had the opportunity to see him in his drunken 
condition, that then it would be a public place. To which 
the court responded by charging the jury: “ That this was 
true, but if in order to view or see the prosecutor it was 

enecessary for the citizens then and there assembled to go to 
the windows, then it would not be a public place.” The de- 
fendants excepted. Verdict and judgment against the de- 
fendants, and they appealed. 


Attorney General, for the State. 
Messrs..Burwell & Walker, for the defendants, 


AsHk, J. The defendants justified their act of arresting 
the prosecutor under the common law and an ordinance of 
the city of Charlotte. His Honor charged the jury that 
the guilt of the defendants depended upon the question 
whether the place where the prosecutor was arrested was a 
public place, and that if in order to view or see the prose- 
cutor it was necessary for the citizens to go to the windows, 
then it would not be a public piace. The charge is erro- 
neous. His Honor in making it seems to have had in his 
mind the crime of nuisance at common law, but the ordi- 
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nance of the city was evidently intended to create different 
offences from that. It was a police regulation adopted, not 
merely to secure the citizens of the city against annoyance, 
but to prevent the evil example of such immoral conduct. 

The ordinance embraces two offences, loud and profane 
swearing and public drunkenness. To make these criminal 
offences, it is not necessary they should be committed in a 
public place. There is nothing in the ordinance about a 
“public place.” 

His Honor did not seem to consider the difference be- 
tween public drunkenness and drunkenness in a public 
place. A man may be publicly drunk in a private place. 
If for instance the prosecutor had remained in Sneider’s 
bar-room and had been seen there by several persons, he 
would be said to be publicly drunk. And when he went to 
the back-yard of the bar-room in a state of drunkenness, 
and in that state was seen by several persons and was in 
full view of the dining-room of the hotel, only about eight+ 
steps distant, and the windows of a boarding-house, on the 
opposite side of the small square while the guests were at 
dinner, aud indulged in loud and profane swearing, it was 
a violation of the ordinance and according to its provisions 
a misdemeanor, and the defendants were justified by it ir 
making the arrest. 

There is error. Let this be certified to the superior court 


of Mecklenburg that a venire de novo may be awarded. 
Error. Venire de novo. 
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STATE v. JOHN RANDALL and others. 





Transcript ef Record—Power of Superior Court. 





Omissions of material matter in the record of a trial for murder will be 
supplied by certiorari, and the superier eourt has the power to order 
such corrections as are necessary to make the record truthful. 


(State vy. Craton, 6 Ired., 164, cited and approved.) 










Morion of prisoners for a certiorari heard at October Term, 
1882, of Tue Supreme Court. 

The prisoners are indicted for murder, and were tried at 
Spring Term, 1882, of BuncomBe Superior Court before 
Bennett, J. 

The jury returned a verdict of guilty of manslaughter, 
and from the jadgment pronounced, they appealed to this 
court. 

No statement of the case aceompanies the record, and the 
prisoners in their petition for the certiorari state that numer- 
ous exceptions were taken during the progress of the trial, 
and ask that a transcript of the same, together with the 
record, be sent to this court, to the end that they may be 
reviewed. 



















Attorney General, for the State. 
Messrs. Moore, McLoud, Carter and Johnston & Shuford, for 


prisoners. 









Situ, C. J. In the examination of the record, we dis- 
cover that it makes no mention of the arraignment of the 
prisoners, nor of their putting in any pleas to the charge 
preferred in the bill of indictment. This omission may 
result from the inadvertence of the clerk to make the proper 
entry upon his record, or in making out the transcript 
therefrom, and presents a proper case for the award of the 
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<ertiorari—the course pursued in State v. Craton, 6 Ired., 164, 
for the correction of the name of the judge who tried the 
cause in the court below. 

If the fact be that there was no arraigument, no oppor- 
tunity afforded the prisoners to plead, and no pleas put iu 
to make an issue for the jury, their verdict is a nullity as 
well as the judgment rendered thereon. 

In this aspect of the case, and as the prisoners ask it, we 
shall direct the issuing of the certiorari, to the end that such 
corrections may be made in the superior court as are neces- 
sary to make the record truthful, of which the court has the 
andoubted power, as declared by Chief Justice RurFin in 
the case referred to, and that a transcript thereof be sent te 
this court. 

Per Curiam. Motion allowed. 








In STATE v. BURGWYN, from Haiifax « 


Confessions. 


The decision in State v. Andrew, Phil., 205, and State v. Efler, 85 N. C., 
585, relating to confessions of defendants as evidence, approved. 


Rurrin, J. The case discloses but a single exception, and 
that, in the opinion of this court, cannot be sustained. 

The state proposed to give in evidence certain confessions 
ofthe defendant, and, upon objection being raised to their 
competence, examined two witnesses, both of whom testified 
that they were voluntary, and, free of any inducement of 
either hope or fear. Thereupon the court admitted the 
evidence and the defendant excepted. 

After other evidence for the prosecution, the state rested 





— oer ek is SE KH oot eet CUO 


OCTOBER TERM, 1887. 


KING 0. ELLINGTON. 


its case, and the defendant then introduced a witness who 
testified that the confessions deposed to by the witnesses for 
the state had been extorted by fear. 

So far as we can see from the case, no request was made 
to the court to reconsider its ruling as to the admission of 
the confessions, after the conflicting evidence bearing on the 
point was heard. But we do not stop to consider that, for 
conceding that there had been such request, and that His 
Honor had declined, we do not see how it could affect our 
decision. 

What facts amount to such threats or promises as to ex- 
clude confessions as not being voluntary, is a question of 
law, says Pearson, C. J., in State-v. Andrew, Phil., 205. So 
too, whether there be any evidence tending to show that 
confessions were not voluntary, is a question of law, and the 
decision of the court in regard to them may be reviewed in 
this court. But whether the evidence, if true, proves these 
facts, and whether the witnesses giving the testimony in re- 
gard to the facts are credible or not, and in a case of a con- 
flict of testimony, which witness should be believed by the 
court, are all questions of fact to be decided by the court, 
the decision of which cannot be reviewed. 

To the same effect are State v. Vann, 82 N. C., 31, and 
State v. Efler, 85 N. €., 585. 

No error. Affirmed. 








In King vy. Ellington, from Wake: 


AsHE, J. There was no exception taken by the plaintiff 
to the charge of the court or its ruling upon any point; 
and the plaintiff having shown no error, “it must be re- 
membered that if the appellant fails to assign and prove 
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an error, the judgment, although it may be erroneous must 
be affirmed.” Ulley v. Foy, 70 N. C., 303; Swepson v. Sum- 
mey, 74 N.C, 551; Stephenson v. Jones, 1 Vev., 15. 

The. judgment of the superior court of Wake must there- 
fore be affirmed. 
No error. Affirmed. 








In State v. Conway, from New Hanover: 


Per CurtaM.—This case is governed by State v. Hughes, 
83 N. C., 665, and for reasons’ there given, the judgment is 
affirmed. 





In State v. Sheppard, frm Carteret. 


There is no statement of the case accompanying the rec: 
ord, and the judgment below is affirmed. 





Reed Gee ~ i _ ~~ ~~ i a ii 


APPENDIX. 


CASES CITED. 


PAGE. 
Albright v. Mitchell 
Alexander v. Summey.. 
Alexander v. Wriston.. 
Allen v. Bowen 
Allen v. Jackson.. 
Alspaugh v. Winstead.. 
Alvany v. Powell 
Askew v. Capehart 
Avery v. Rose 
Badger v. Daniel 
Bailey v. Pool 


. 442 || 


PAGe. 


35 || Broyles v. Young. ..372, 433 
.493 || 


Bryan v. Heck 
Bryant v. Fisher 


|| Bryant v. Morris. .. .... 


0 | ‘Bryson v. Lucas 
2|| Buie v. —— 


|| Burgwyn vy. Whitfield....343 


| Burton v. March 


5 || Bushee v. Surles............ 445 


|| Bynum v. Thompson 


Baird v. Baird.............. 95 | 


Bank v. Charlotte 

Bank v. Green............. 87 
Bank v. Hunter 

Barnhardt v. Smith 

Barrett v. Henry 

Belo v. Commissioners... 
Biggs v. Brickell 

Black v. Justice 

Blount v. Carroway.......385 
Blum v. Ellis. ............. 103 
Boyden v. Achenbach.... 6 
Boyett v. Vaughan 

Brady v. Wilson...... 
Bradley v. Morris 

Branch v. Houston 

Branch v. R. R. Co 
Bridgers v. Bridgers 

Briggs v. Byrd 

Brink v. Black 

Brodnax v. Groom......... 
Brooks vy. Ratcliff.......... 146 
Brothers v. Brothers 

Brown v. Williams 





| 
| 


| 








Cable v. Hardin 


_ Caldwell v. Neely 


Call v. Ellis 


| Capehart v: Biggs 

| Capehart v. R. R. Co.....256 
| Carrier v. Hampton 

_ Carroon v. Cooper 


Casey v. Harrison 
Causee v. Anders 
Chambers v. Penland... 
Chasteen v. Phillips 
Cheatham v. Crews 
Cheatham v. Hawkins... 
Cheatham. v. Jones...87, 216 
Clegg v. S. 8. Co 
Clerk, &c. v. Allen....... 
Clifton v. Wynne 
Cobb. v. Fogal man.... 
Cockerhatm v. Baker.. 
Com’rs v. Magnin 
Com’rs y. R. R. Co 
Com’rs v. Taylor 
Cook vy. Redman 
Costin v. Baxter. 





CASES CITED. 


Cox v. Hogg 

Creecy v. Pearce 

Crummen v. Bennett 

Curlee v. Thomas.......... 216 | 
Davis v. Fox 

Davis v. Parker 

Deal v. Palmer.............48 
Dellinger v. Tweed 76 | 
Depriest v. Patterson...... 14° 
Dickson v. Van Norden...399 || 
Dixon v. Coke............. 126 || 
Dixon v. Dixon............103 || 
Dobson v. Finley. ...+. «- 179 | 
Dowuey v. Murphey 

Dozier v. Sprouse 

Duncan v. Staleup 

Edenton v. Wool 

Edwards v. Howell. 
Edwards v. Thompson...187 | 
Elliott v. Pool 

Estes v. Hairston........ a 
Eure v. Eure 

Falls v. Gamble .. 

Fails v. McKnight 

Falls v. Sherrill 

Finch v. Ragland | 
Flemming v. Flemming.428 | 
Foster v. Penry 7 
Foushee v. Pattershall... 
Freenvan v. Sprague 
French v. Com’rs 
Froelich v. Express Co...3: 
Froneberger v. Lewis.....: 
Garrett v. Shaw 

Gay v. Stancell 

Gervin v. Meredith 

Gheen v. Summey 
Gidney v. Moore 
Gilebrist v. Kitchen...... 
Gilmore v. Gilmore 
Gilreath v. Allen 
Goodbread v. Ledbetter... 
Green vy. Cole 











PAGE. 
Green y. Collins............ 455 
Green v. Greensboro 
Greenlee v. McDowell....221 
Gregory v. Hooks 
Griel v. Vernon 
Gudger v. Hensley 
Hairston v. Hairston 
Halcombe v. Rowland...142 
Hamlin v. Mebane 
Hardin v. Barrett 


Hardy v. Holly........... 107 
Harrell v. Watson 

Harris v. Powell 

Harrison v. Bowie 

Harrison v. Bradley..35, 203 
Harrison v. Chappell.....483 
Hartzog v. Hubbard 179 
Hathaway v. Freeman...142 


| Hays v. Hunt... ..... .-. 


Henry v. Cannon 
Herndon v. Pratt. ........ 107 
Hewlett v. Schenck.......405 


| Hilliard v. Kearney.......465 
| Hinsdale v. Sinclair 


Hinton v. Deans....279, 500 
Hite v. Goodman 

Hodges v. Council... «... 
Hogan v. Strayhorn 
Ho!man v. Price 

Homesly v. Hogue 

Horne v. Horne 

Huffman v. Click 

Hunt v. Jucks............ .196 
Hutchison v. Rumfelt....283 
Hyman v. Devereux 

Isler v. Brown 

Isler v. Harrison 

Isler v. Murphy 


'| Israel v. Ivey 


Ivy v. Cox.....0. d60. scnneees 445 





Gao O.. G4 GC» OK 4 O. 4 One 


en Genin Gi Oth Cl et, it Gee Oe eh Cth eh. Ee aes Ree oe hth bd Gh Get Ges Ged O_o fh 4 Giae 


a ae eS ee eee 


CITED CASES. 





Jackson v. Love 
Jenkins v. Conley 
Johnson v. Farre!! 


Jones v. Witherspoon... 
Katzenst ein v. R. R. Co.. 405 
Keeter v. R. R. Co 

Knabe v. Hayes 

Knight v. Houghiallig. .483 
Knight v. Knight... 

Lassiter v. Wood. 

Lawrence v. Steel 

Ledbetter v. Arledge 

Lewis v. Cox 

Lindsey v. Lee 

Lockhart v. Bell.......... . 182 
Long v. Gooch 

Mabry v. Engelhard 

Mabry v. Erwin 

Mabry v. Henry 

Macon v. Macon 

March v. Verble 


McAdoo vy. Callum. ......: 
McAdoo v. Thompson... 
McCaskill v. Lancashire.. 116 | 
McCormick v. Nixon......224 
McLeod v. Bullard.........385 | 


McDonald v. Dickson... .159 | 


McDowell v. Tate... 

Mebane v. Mebane... 

Melvin v. Easley 

Moffitt v. Withesmeus.. 478 | 
Moore v. Edmiston 


37 








Morgan v. Bunting 
Morgan v. Smith 
Morrison v. Cornelius..... 
Morse v. Nixon 

Morton v. Rippy 

Motley v. Whitmore 
Murchison v. Williams... 
Nance v. R. R. Co 
Nelson v. Evans. .......-.. 304 
Newlin v. Freeman 
Norment v. Brown 
Paine v. Roberts 

Parker v. Allen 

Parrott v: Hartsfield 


| Pasour v. Rhyne 
| Patton v. Thompson 


Peebles v. Foote 


| Peebles v. R. R. Co 


Pendleton v. Davis 

Peters v. Ray 

Petway v. Powell 

Phifer v. Giles..........+++ 399 
Phillips v. Davis........... 63 
Phillips v. Thompson 


| Pollock vy. Wilcox 


‘Powell v. Weith 
Price v. Sharp 
Pugh v. Grant 


| Pullen v. Raleigh 


Purnell v. Daniel. ........ 224 


Mauney v. Com’rs........ -135 || Purvis v. Jackson..... ... 437 


| Quincey v. Perkins....... 31 


| Ransom v. McClees....... ..279 
Reed v. Moore 
Register v. Rowell 
Rhem y. Tull 
Roberts v. Forsythe 
| Robinson’v. Mel ver..455, 493 
Rogers v. Mabe ............ 308 
R. BR. Co. v. Brogden......130 
R. R. Co. vy. Com’rs.........130 
R. R, Co. vy. Morrison... 

200, 502 





CITED CASES. 


PAGE. 
State v. Miller 31, 483 
a 535 
Sampson v. R. R. Co v. Morrison De 
Sanderson v. Daily....... v. Murray.. 
Sasser v. Rouse 
Satterth waite v. Com’rs...1! 
Scott v. Battle............. ; 
Setzer v. Lewis 
Shinn v. Motley 
Shipp v. McGraw......... 
Short v. Currie 


507 
509 


i) at. ie ae aa de 


Simms v. Goettle 
Simpson v. Summey 
Simpson v. Wallace 
Skinner v. White 
Smith v. Moore...... ..... 
Smith v. R. R. Co 
Smith v. Smith 
Smithwick v. Ward 
Snell v. Young 
Spoon v. Reid. ............. 
Starke v. Etheridge, 
State v. Adams 

“ v. Allen 


. Smith 
. Spencer 
. Stallings 
. Whitford 
. Williams 
. Woodley . .....0.. f 
| Stronach v. Bledsoe ‘ 
33 || Sutton v. Madre............ 
|| Swepson v. Summey 
| Tabb v. Williams 
Tabor v. Ward 
Taylor v. Bond 
| Taylor v. Heggie 
7 || Thompson v. Newlin.... 
Todd v. Zachary 
Toms v. Warson 
Troy v. Norment 
Trull v. Com’rs 


adadeeee444<4-446 


< 


, ME iad, cent! 
AS oy-cemiees 
. Crawford........ i 
. Evans.....1, 509, 
7. Girkin 

. Grady 

. Hargett 

. Jefferson . .cccccciee 
. Johnson 


Vaughan v, R. R. Co.... 
Wade vy. Saunders 
| Wall v. Fairley............ 377 
| Walton v. Robinson 
Walton v. Walton 
| Waugh v. Brittain 
|| Waugh v. Miller 
Webber v. Taylor 








7. McCauless 


. MeDaniel 


Ad tastse4444¢446446464 6 


6, 530 || 
. McDowell. ........ 535 || 


West v. Kittrell 
Wharton v. Com’rs 





eM Br © STIS OD DOW OL eS SC 


CITED CASES. 





PaGe. | ; 
Whedbee v. Riddick 442 Withers v. Stinson 
Wiggs v. Sanders. ........ 63| Witherspoon v. Carmich- 
Williams v. Council 505 | 
Williams v. Williams.....37z | Wright v. Howe 
Williamson v. Canal Co .505| Wylie v. Smitherman 
Wilson v. Linberger 1; Wynne v. Prairie 
Winfield v. Burton 116| Yates v. Yutes.............. 
Winslow v. Weith 51 











INDEX. 


> 





ABATEMENT, plea in, 115. 
ACCESSORY to murder, 514 (3). 


ACCOUNT : 

1, An accouut was properly ordered, where in the conduct of the 
business of a firm, debts were contracted with defendant bank, 
to secure which, certain collaterals were deposited in excess of 
the same, to the end that the residue may be applied to other 
partnership debts in exoneration of the plaintiff—who was sole 
owner by assignment of his associate. Chalk vy. Bank. 200. 


2. An account stated and settlemevt made between parties, (here @ 
county and its tax collector—Bat. Rev., ch. 102, § 40,) have the 
force of a contract, and operate as a barto a subsequent ac- 
counting, except upon a specific allegation of fraud or mistake. 
Suttle v. Doggett, 203. : 


ACCOUNT, action for; when account stated must be averred. Grant 
v. Bell, 35 (3). 
Ot administrator, when final, 44. 


ACTION TO RECOVER LAND: 


1. Equitable as well as legal estates in land vested tn a married 
woman can be transferred only upon her privy examination in 
conformity to the statute, unless the power is given her in the 
instrument ereating the trust; and where the transfer is not 
made according to law, the declaration of the husband in her 
presence that he had a good title, or her direction as to the ap- 
propriation of the purchase money, will not estop her from 
asserting a claim to the land. Clayton vy. Rose, 106. 

2. Seven years’ adverse possession under color, is no bar to an ac- 
tion of ejectment, where the person entitled to commence the 
same is an infant at the time the title to the land descended to 
him, and sues within three years next after fullage. C. C. P., 
§27. 1b. 

8. In such case, the defence of adverse possession set up in the an- 
swer amounts to a denial of the plaintiff’s title, and is open to 
rebuttal, though no replication of infancy is putin. J 0. 
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4. In ejectment, where both parties claim under A, the defendant 
alleged that the deed to plaintiff (prior to the one to him) was 
fraudulent as to subsequent purchasers, and introduced testi- 
mony bearing upon the question.of fraud, and then offered a 
deed in evidence from said A to his wife, conveying the same 
land; Held, that the latter d-ed was irrelevant and therefore 
incompetent evidence. That A made a fraudulent deed to his 
wife is no proof that his deed to the plaintiff is fraudulent. 
Withrow v. Biggerstaff, 176. 


5, The declarations of a disinterested person, since deceased, made 
before a controversy has arisen in reference to private bound- 
aries, are admissible in evidence ; and this rule fs not varied by 
reason of the fact that the party making the declarations was at 
the time a slave, since if alive he would now be competent to 
testify. Whitehurst v. Pettipher, 179. 


6. In ejectment, as in other cases, the order in which evidence is 
introduced is discretionary with the presiding judge. McKee 
v. Lineberger, 181. 


7. In such case, where the purchaser at sheriff ’s sale is the plaintiff 
in the execution, he must show both judgment and execution ;. 
if not, he need only show an execution. levy and sale. The 
plaintiff here bought under an execution to which he was a 
stranger, and hence the estoppel insisted on does not apply Jo. 


8. The recital in a sheriff's deed is prima facie evidence of the facts 
set forth. Jb. 


B. Plaintiff abandoned the possession of a tract of land four or five 
years before the purehase by defendant; Held, that there was 
not such a possession of the plaintiff as tu give notice or put the 
defendant upon inquiry. Bost vy. Setzer, 187. 


10. Where one purchases land which he knows tobe in the posses- 
sion of a person other than the vendor, he is affected with legal 
notice and must inquire into the title of the possessor. Jd. 


11. Where, in ejectment, a venire de novo was awarded below because 
the jury were misled by the instruction “that although the 
plaintiff at the trial disclaimed title toa part of the land in dis- 
pute, the jury might render a general verdict, and the plaintiff 
would take out his writ of possession at his peril’; Held, that 
the new trial was properly awarded. Davis vy. Higgins, 298. 


12, In ejectment, where a party relies on two independent sources 
of title, to-wit, a thirty years’ adverse possession, and a seven 
years’ one with color, it is error in the court to omit to explain 
the character, nature and extent of the two kinds of possession, 
so as to enable the jury to determine whether the acts of own- 
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ership come up to the requirements of the law. Logan y. Fitz- 
gerald, 308. 


. Evidenee of the va'ue of land seven years after the execution 
of a deed conveying it, is not incompetent, as bearing upon the 
intention of the maker to convey a fee simple estate, to show 
that the consideration recited was the full value of that quan- 
tity of interest, even though the same is not paid in money, but 
in property. Stith v. McKee, 389. 


14. Where a party has been in continued possession of land, 
the court will not withhol: its aid in correcting a dved therefor 
upon the ground of his laches in seeking relief; to deprive him 
of this, there mu-t be an abandonment of right or acquiescence 
in the enjoyment of the property by another, inconsistent with 
his own claim. Jb, 


. Where the deeds of A and B cover the territory in dispute and B 
is in‘actual possession, under color of title, of a part of the lap- 
page enclo-ed under fence, he is constructively in possession 
of the unenclosed part ; but where the adverse claimant enters 
upon the part outside of the enclosure, under a claim of title, 
and exercises repeated acts of ownership over it, for the pur- 
poses for which the land is suceptible, the continuity of such 
constructive possession is destroyed, and B’s claim to the unen- 
closed part, defeated. Howell v. McCracken, 399, 


ADVERSE POSSESSION, 105. 


AGENT AND PRINCIPAL: 


1. A party is an agent or principal in accordance with the intention 
of the parties to the instrament. Fowle vy. Kerchner, 49. 


2. An agent, contracting as such, is liable only where he agrees to 
become responsible for his principal, or where he has been guilty 
of fraud. Jb. 

8. Where one signs an unsealed instrument, without any qualifica- 
tion, the court will look at the whole instrument to arrive at the 
intention of the contracting parties; and if it be seen that the 
undertaking is in behalf of another and that there is no purpose 
to bind the party signing, personally, the form of the signature 
will not be regarded, nor will he be liable, Jd, 

4. This rule applies where there is no principal, and that fact is 
known to the other contracting party. 1b. 


AGENCY, demand, when necessary to terminate, 192 (3). 
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AMENDMENT OF PLEADING: Changing plaintiffs, allowable, 24. 


Discretion in allowing plea of statute of limitations in superior 
court, when not relied on before justice, 279 (3). 


AMERCEMENT OF SHERIFF: 142. 


APPEAL: 
1. No appeal lies from an order granting or refusing a continuance. 
Johnson v. Maxwell, 18. 

. An appeal must be taken to the nezt term of the appellate court ; 
and it is therefore error to proceed in a case on appeal from a 
justice’s court taken after that time, in the absence of notice to 
the appellee that he may show cause against it. Hahn v. Guil- 
Jord, 172. 

8. Where a case is removed by appeal, the subject matter in contest 
cannot thereby be changed. Poston vy. Rose, 279. 

. A certiorari stands upon the same footing as an appedl. The case 
of Bryson v. Lucas, 85 N. C., 397, in reference to the statute re- 
quiring the justification of sureties to the bond in such case, is 
approved, but a wish expressed by the court that the legislature 
will relax the stringent requirements of the statute. Chastain 
v. Chastain, 283. 

. Ruling on allowing amendment not appealable. Wiggins v. Mc- 
Coy, 499. 

. The appellant must assign and show error in the ruling of the 
court below, or the judgment will be affirmed. McDaniel v. 
Pollock, 503. 

. An application for certiorari must be made before the case is gone 
into upon the merits. 2, 


APPEAL, statement of case, suggestion as to, 364 (2); 372. 


APPLICATION OF SHERIFF, for directions to apply fund raised on 
several executions, 318 (4). 


APPRAISER OF HOMESTEAD, objection to, 87 (2). 


ARREST, motion to vacate order of, 1. 
ASSAULT AND BATTERY: 
In assault and battery, evidence of previous threats of personal vio- 


lence against the defendant by the prosecutor, is inadmissible— 
State v. Norton, 82 N. C., 628, approved. State vy. Skidmore, 509. 
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ASSAULT, damages for, action does not survive to personal representa- 
tive, 351. 


ASSIGNMENT OF JUDGMENT, effect of, 294. 


ATTACHMENT PROCEEDINGS : 


Third persons, upon proper allegation of an interest in the property 
attached, have the right to intervene to make up a collateral 
issue ; but whether the attachment proceedings are regular, is a 
matter between the parties to the main action. Blair y. Pur- 
year, 101. 


ATTORNEY “AND CLIENT: 


An attorney cannot, under his general authority, accept service tor 
his client of the original process by which the action is begun. 
Starr v. Hall, 381. 


ATTORNEY, neg!ect of, 497. 


BANKRUPTCY: 


All the property of a bankrupt, including that which is subject to 
mortgages or liens, passes to the assignee; and the bankrupt 
court is the proper tribunal to administer the remedies for the 
enforcement of liens. Sumrow v. Black, 103. 


BILL OF LADING, effect of, 255 (2). 
BOND, constable’s, suit on for failure to pay over money collected, 396. 
BOUNDARIES, evidence of, 179. 


BREACH OF CONTRACT, damages for, 207. 


BURDEN OF PROOF, on the prosecution; exception to rule. State 
v. Wilbourne, 529, 


CERTIORARI: 


Governed by same rules as an appeal, 283 ; 503. 


Will be granted to supply material matter in record of trial of a 
homicide, 571. 





CHEROKEES : 
Jurisdiction of matters coneerning, in the Department of the Inte- 
rior, 229. 


COLLATERAL ISSUE, 101. 


COLLATERAL MATTER: 
Evidence relating to, 354 (2). 
Exception to rule, &., 514 (2). 


COLOR OF TITLE, 106. 
COMMON CARRIERS—See Railways. 
COMMON DESIGN, proof of, 514. 


CONCEALED WEAPON: 


1. If one carry a pistol off his own premises, concealed about his 
person, for the purpose of hunting, he is guilty of a violation of 
the statute. State vy. Woodfin, 526. 


2. The prima facie evidence of concealment raised under the statute 
by the fact of possession of a pistol,.may be rebutted—as in this 
case by an express finding of the jury, that the same was done 
without any criminal intent. State vy. Gilbert, 527. 


CONFEDERATE MONEY: 


1. The rule as to the acceptance and management of Confederate 
money by trustees during the late war between the states, is, that 
they are held to the same degree of care which prudent men ex- 
ercised in the conduct of their business. Pation y. Farmer, 337. 


2. The facts herein reference to the acceptence of the money in 1362, 
by the defendant, clerk and master in equity, and his subse- 
quent conversion of the same into Confederate certificates in the 
name of himself as **C. M. E.,”’ are not sufficient to render him 
liable for the loss of the fund. Jb. 


3. Purvis v. Jackson, 69 N. C., 474, in reference to payment of Con- 
federate money into clerk’s office, approved. Jackson v. Shields, 
437. 


CONFESSIONS, 672. 
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CONSIDERATION, not necessary in deed, 69 (2); 248. 


CONSOLIDATION OF CAUSES, 28. 


CONSTABLE’S BOND, suit on, 396. 


CONSTRUCTIVE POSSESSION, 309 (3). 
CONTEMPT, 134. 


CONTRACT : 
1. The usage of one conducting bis own -business, if known to the 
party dealing with him, is competent evidence of the terms of 
the contract between them, Norris vy Fowler, 9, 


2. Contracts of the Cherokee Indians in this state, made with their 
agent :o prosecute and collect claims due them from the federal 
government, cannot be enforced against them in a state court 
unless the suit is authorized to be instituted by congress. Rob 
lins v. Cherokees, 229. 

3. In an action upon contract, though a lien upon property is in- 
volved, it is competent to the defendant to extinguish the debt 
due from him, by proof of counter-claim, and a verdict ascer- 
taining the amount of the opposiug demands is sufficient to sus- 
tain a judgment, Poston v. Rose, 279. / 

4. The court will not enforce one part of a contract, not intended 
as a separate and independent transaction, and leave the other 
parts unfulfilled. Luée v. Thompson, 334, 

5. Where a general scheme of settlement of an ancestor’s estate 
was agreed upon by the heirs, which failed by reason of the re- 
fusai of some of them to sign the instrument, it was held com- 
petent to show, in a suit upon a bond given by one of them, 
that it was executed at the same time with the agreement and 
as a part of the plan of settlement, and that the agreement is 
still incomplete, Jb. 

6. In a suit upon a note, the defence was, that the consideration was 
for money won at unlawful gaming; Held, no error to submit 
to the jury the single issue as to the alleged illegality of the 
consideration. Carrington v. Allen, 354, 


CONTRACT: 
Of agent, 49. 
Of marriage, 329. 
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CONTRACTS: 
Account and settlement, effect of eontract, 203. 
Damages for breach of, 207. 
Of purchase, 399. 
Judgment is not a contraet, 404. 


CONVERSION : 
Of property by partners, 285. 
Measure of damages in, 286 (5). 


CORPORATION : 
Verification of pleading by officer of, 22. 
Value of stock for taxation, 415 (8). 


COSTS : 

1. A party suing in forma pauperis is not allowed to recover cost of 
action. (But in this case, as no objection was taken in the court 
below, and the matter not brought to the attention of the judge, 
the court will not disturb the judgment for eosts.) Hall v. 


Yountz, 285. 

2. A judgment against a prosecutor for costs, is not irregular if ren- 
dered in his absence ; and the judge who tries the case has the 
exclusive right to determine whether he shall be so taxed. State 
v. Owens, 565. : 


COSTS: 
Order taxing, is a judgment, 163 (3). 


COUNSEL, remarks of, 483 (3). 


COUNTER-CLAIM, 25, (3); 279. 


COUNTIES AND COUNTY COMMISSIONERS : 

1. Where the fund raised by taxation is required to meet the neces- 
sary expenses of a eounty government, and no part thereof can 
be legally applied to the satisfaetion of a debt, the eommission- 
ers, acting in good faith in the execution of their powers, can- 
not be put in contempt for failure to pay such debt. Cromartie 
v. Commissioners, 134. 

2. But in such case, an alias writ of mandemus should be awarded, 
to the end that any excess of revenue raised under the law may 
be applied to the debt. Jb. 
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3. The commisetoners have no power to increase the levy beyond 
the constitutional limit without legislative authority, given in 
advance. Ib. 


CREDITORS’ SUIT, 428 (2). 
CROPPER, larceny of crop, 558. 
CUTTING TREES, injunction against, 224. 


DAMAGES: 

1. In asuit for damages for breach of a contract entered into in 
1860, in which the party covenanted to buy 4 slave to be worth 
not less than $900, and to be held in trust for another, and no 
proof was-oeffered on the question of damages other than that 
contained in the covenant; Held, no error to instruet the jury 
to give only nominal damages. The words ‘to be worth not 
less than $900’ are used as descriptive of the property and not 
the sum to be laid out in its purchase. Anders v. Ellis, 207. 

2. An action for damages for an assault does not survive to a per- 
sonal representative. Bat. Rev., ch. 45, §113, 114. Hannah v. 
R. R. Co,, 351. 


DAMAGES: 
In slander, 303. 
For breaking fenee by vicious animal, 343. 
Against railways, 325 ; 345; 360. 


DECLARATIONS, of disinterested person, since deceased, admissible 
as to boundary, 179. 


DEED: 

1. A deed reciting that the grantor conveys to the grantee a certain 
tract of land and agrees with the grantee and his heirs to war- 
rant the title to the grantee, passes only a life estate. (Distin- 
guished from Phillips v. Davis, 69 N. C., 117 ; Phillips vy. Thomp- 
son, 73 N. C., 543, and other cases). Stell vy. Barham, 62. 

2. A deed to M. and his heirs, in consideration of one dollar, “‘as 
well as the natural affection * of the grantor to his daughter, 
wife of said M, conveys an absolute estate to the grantee, and 
does not annex a trust in favorof the wife. Mosely v. Mosely, 69. 

3. No consideration is necessary in a deed executed under the statute. 

* as none was under a feofment to which it succeeds. Jb.; and 
Love vy. Harbin, 249. 





INDEX. 





. The maker of a deed cannot be allowed to prove that he had made 
an agreement with the trustee inconsistent with the one ex- 
pressed in the deed. ,Boone v. Hardie, 72. 

. A deed of trust conveying a stock of goods to seeure certain 
debts, and providing that after the expiration of twelve months 
and in case of default, the trustee shall take possession and sell 
the same, after allotting to the trustor his personal property ex- 
emption, is fraudulentin law. Jb. 


. And proof that the trustor remained in possession and managed 
the business, as agent of the trustee, and received and expended 
the profits on his own responsibility, furnishes conclusive evi- 
denee of fraud. Jb. 


. A deed to which there is no subscribing witness, may be admitted 
to probate and registration upon proof of the hand-writing of 
the maker, whether be be living or dead. Love’s Executors v. 
Harbin, 249. 

. A certificate of the register of deeds, to the effect that a eopy of a 
deed with the order of probate and registration are of record in 
his office, is prima facie evidenee of its execution and probate, 
subject to be rebutted where the factum of the instrument, or 
probate is disputed. Jd. 

A deed eonveying a “black horse’’ to defendant mortgagee, is 
evidence upon the question of title, though the plaintiff’s com- 
plaint describes the horse as being of a different color. The 
question of identity of the property is one of fact for the jury. 
Hall y. Younts, 285. 


DELAY, waiver of, 210(2). 


DEMAND: 
When necessary to terminate agency, 192 (3) 


Not necessary to entitle one to interest on ascertained sum, 196 


DISSENTING OPINIONS: 


By RuFFIN, J , 255 ; 404. 
By ASHE, J., 249; 69. 


DIVORCE AND ALIMONY: 


The rule of lis pendens does not generally apply to a proceeding fer 
alimony, which prefers a personal claim against the husband and 
does not attach to any specific part of his estate. But the facts 
of this case make it an exception to the general rule, in that, the 
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lot in question specifically described in the petition for alimony, 
the only property of the husband and sought to be subjected by 
the plaintiff, was assigned the wife by order of the court and she 
was in actual pessession at the time the deeds mentioned in the 
case were executed. Held further, That a proceeding which 
draws property incidentally In question is such ls pendens as 
affects a purchaser pendente lite, with notice, and the same is not 
destroyed by the reversal of an order in the cause. Daniel vy. 
Hodges, 95. 


DOWER, 450 (2). 


DRU MMERS, not subject to county and municipal tax, 126. 


ELECTION, dectrine of, 450. 


EQUITY : 


1. 


Equity will not displace ene right te upheld anether. Butler v. 
Stainback, 216. 


2. The doctrine of marshalling securities dees not apply where one 


security is given and expressly declared to be in exoneration of 
another, though other interests are involved in the latter secu- 
rity and it is insufficient to proteet all of them. 1+.. Nor where 
a homestead is involved. Wilson v. Patton, 318. 


. Mortgage of land te R. & Co., and afterwards a deed of trust by 


same party conveying other property to seeure them and other 
creditors; Held, that R. & Co., are entitled to share pro rata in 
the proceeds of the trust sale, so astoexonerate pro tanto the 
mortgaged premises and relieve the mortgagor's homestead. 1b. 


. Where there is a plurality of rights, the party from whom one is 


derived intending that both shall not be enjoyed, the doctrine 
of election is enforced by thecourt. Sigmon v. Hawn, 450. 


5. Therefore, where a widow sues for a tract of land, which was 


hers before marriage but disposed of by ber husband’s will, and 
sold to defendant by the execator; and by the same will de- 
vises and bequests were made to her which she accepted and 
enjoyed for two years, and dower under the will was allotted te 
her; Held that the plaintiff is net entitled to recover, first, by 
reason of the estoppel arising out of her election, and secondly, 
of that growing out of the judgment of the court in the dower 
preceeding. Jb. 
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EQUITY OF REDEMPTION, subject to homestead, 87. 


EQUITABLE AND LEGAL ESTATE, transfer of, 106. 


EQUITABLE TITLE, as a defence, 172, (3). 


ESTATE, to husband and wife, survivorship, 330 (2). 
ESTOPPEL, 106; 172 (3); 450. 


EVIDENCE : 

1. Evidence relating to a collateral matter, is not within the rule 
which excludes secondary, when primary evidence is attainable 
—approving Pollock vy. Wilcox, 68 N. C., 46. ,Carrington vy. Allen, 
354. 

2. The admissions of a party are always evidence against him, and 
the fact that they are contained in the pleadings filed in the 
cause, does not affect its competency. Adams y. Utley, 356. 


3. Proof that the plaintiff ’s cow was seen near the defendant com- 
pany’s railway track, with one of its legs broken, about the 
time that twotrains had passed over the road, is some eviilence 
in support of the plaintiff‘s claim for damages. (Distinetion 
between a sciniilla and sufficiency of evidence.) Boing v. R. R. 
Co., 360. 

4. To render competent the declarations of one partner against 
another, it is incumbent on the judge to determine the question 
whether there is prima facie evidence of the eopuartnership, and 
from his decision as to this preliminary matter there is no ap- 
peal. The proof in this case furnishes some evidence that de- 
fendants were jointly interested in the business. Hilton vy. Me- 
Dowell, 364, 

5. A witness cannot be permitted to testify to a knowledge of the 
market value of a commodity ina distant city (Boston), where 
his information is solely derived from reading the market re- 
ports in a newspaper published at a remote point (Charlotte) 
Fairley v. Smith, 367. 

But it is eompetent for him to give an estimate and opinion of his 
own 2s to such values, provided that he be qualified to speak as 
anexpert. Jd. 

. Market reports of such newspapers as the commercial world rely 
on, are admissible as evidence of market values. 0d. 
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8. Where no response appears in the case as being made to an al- 
leged improper qrestion put to a witness, it does not constitute 
ground of exception, which can only be taken to the evidence 
elicited by the improper question. Bost v. Bost, 477. 

9. Defendant proved that the general character of prosecutrix was 
bad, but the witness stated on cross-examination that he had 
never heard anything against her reputation for “truth” ; Held 
competent for the defendant then to show her reputation for 
“*virtue.’’ State v. Daniel, 507. 


. Where there is proof of an agreement between parties to com- 
mit a criminal offence, any statement made afterwards, and be- 
fore the commis-ion of the offence, by one of them in the fur- 
therance of the common design, is subject to proof, and evidence 
against the others ; so also, are the attending circumstances, such 
as appear in this case and constituting a part of the res geste. 
State v. Davis, 514. 

. The exceptions to the general rule that a party is bound by the 
answer of a witness as toa collateral matter, are; first, where 
the question put to the witness on cross-examination tends to 
connect witness directly with the cause or the parties; and 


secondly, where the cross-examination is as to a matter tending 
to show the motive, temper, disposition, conduct or interest of 
the witness towards the cause or parties, 10, 


EVIDENCE: 

Usage, terms of contract, 9. 

Relating to deeds and fraudulent conveyances, 72 ; 176. 

To probate and registration, 249. 

Of private boundaries of land, 179. 

Negotiable instruments, 191 ; 192. 

In suit on bond, 334 (2) ; 396 (2). 

Declarations of partner on whom no process has been served, com- 
petent against co-partner, 285 (2). 

Where seizure of property has been made, burden on bim who makes 
it to show proper process, 266 (4). 

Of title to personal property, question of identity for jury, 285 (3). 

Of intention of maker of deed to convey a fee simple, 389. 

In will suit, 471; 477, and of fraud in, 483. 


EXCUSABLE NEGLECT UNDER SECTION 133: 


1. Distinction drawn between omissions of an attorney and personal 
inattention of a suitor, in an application for relief from a judg- 


38 
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ment—approving Wynne vy. Prairie, 86 N.C., 73. Ellington v. 
Wicker, 14, 

2. The ruling in Griel vy. Vernon, 65 N. C., 76,in reference to neglect 
of attorney, approved. Znglish v. English, 497. 


EXECUTIONS: 

1. A sheriff endorsed upon an execution the words, *‘ debt and inter- 
est due to sheriff, costs paid into office ;’’ and upon another, the 
word “ satisfied,’’ without stating what disposition he had made 
of the fund; Held that the returns are sufficient in law to relieve 
the sherift from amercement for not making *‘ due return.’’ Per- 
son v. Newsom, 142. 

2. In such case he is allowed alli the days of the term to return an 
execution, unless he be ruled, upon motion and cause shown, to 
return it on some intermediate day. Jb. 


3. Nor is he required to note thereon the date of its delivery to him. 
(The act of assembly bas no reference to final process.) Jb. 


4. Execution sales made at an improper time and place are void. (Act 
of 1877, ch. 216, § 2, establishes sale-days). The case of Biggs v. 


Brickell, 68 N. C., 239, where assent of defendant in the execu- 
tion to chauge place was given, discussed by SMITH, C.J. May- 
ers vy. Carter, 146. 

5. A sale under execution will not be set aside on the ground of in- 
adequacy of price, unless it suggests undue advantage or is con- 
nected with circumstances of fraud or mistake ; in such case, the 
party complaining has the right to have the facts found. Beck- 
with v. Mining Co., 155. 

6. A plaintiff at whose instance an execution issues, or any other 
party interested, may move to set aside the sale on the ground 
of inadequacy of price. Ib. 

7. An execution may be issued after the lapse of ten years from the 
date of docketing the jndzment, where the judgment has been 
kept alive by the issuance of executions within each successive 
period of three years after its rendition ; and a levy and sale of 
personal property under it are valid. (The ruling does not ap- 
ply to sales of land under execution). Williams y. Mullis, 159. 

8. An execution under which a stranger purchases, will not ordina- 
rily be set aside upon the ground of irregularity, unless the pur- 
chascr has actual notice of such irregularity. Shepard v. Bland, 
163. 

9. Every execution presupposes a judgment, and the right to issue 
the one implies the existence of the other; and an order taxing 





INDEX. 595 





the costs of action against a party, in favor of the officers of the 
court is in effect a judgment. Rev. Code, ch. 102,§ 24, Jb. 


. Irregularities alleged to have occurred before the issuing of an 
execution, nor the dormancy of the judgment, not known to the 
purchaser, do not invalidate his title. Barnes v. Hyatt, 315. 


11. The designation of particular land, defined in the levy of a vend. 
ev, only limits the authority of the sheriff, and cannot be preju- 
dicial to the debtor. Jd. 


12. The court intimate that a levy, by virtue of an execution under 
the Code, is an appropriation of the land to the debt, requiring 
its sale before resorting to other lands to which some equitable 
right has attached, 6, 


13, Levy on real property of execution debtor need not be made ; the 
judgment creates the lien. Surratt v. Crawford, 372. 


14. Execution may be {issued where the fact is established that the 
judgment has not been fully satisfied. Johnston y. Jones, 303. 


EXECUTORS AND ADMINISTRATORS : 

1. In an action for an account, where defendant pleads guod plene 
computent, he must aver that there has been an ‘‘account stated,” 
and that the same is just and true ; aud where a receipt is given 
for the amount ascertained to be due, it operates a bar to an 
action for another account touching the same matters. Grant 
v. Bell, 34. 


2. An executor who pays his private debt out of assets of his testa- 
tor commits a devastavit, and the creditor of the executor who 
knowingly accepts the same, is guilty of collusion, (whether he 
believes the executor to be solvent or not) and is liable to an 
action for the amount of the assets so misapplied. Jb, 


3. An administrator d. d. n, c. t, a. is the representative of the tes- 
tor, and the proper party plaintiff in an action to recover the as- 
sets of the estate, bd, 

4. A personal representative must pay Judgments docketed and in 
force to the extent to which they are a lien on the decedent’s 
property at his death ; and the priorities among judgment cred- 
itors are determined by the date of docketing, and are not dis- 
turbed by the time elapsing since the death of the debtor 
Daniel v. Laughlin, post, 438, distinguished from this case. 
Mauney v. Holmes, 428. 


5, Where there is unreasonable delay in settling the estate, a credi- 
tor can enforce his lien by a direct proceeding against the heir 
or devisee after three years from letters granted, to which the 
personal representative must be made aparty. Jb. 
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. The contention here that judgments rendered more than ter 
years before suit brought, are barred by the statute, is met by 
the provisions of section 43 of the Code, to the effect, that where 
the cause of action survives, suit may be eommenced against 
the personal representative within one year after letters granted. 
(The remarks in Flemming v. Flemming, 85 N. C., 127, qualified 
and explained) Jb. 

. An administrator making a partial settlement with the next of 
kin, and retaining in his hands eertain interest-bearing notes 

¢ for the purpose of meetiug claims against the estate then ir 
litigation, provided they be declared valid, and who fails to keep 
an account of the time when the notes were collected and the 
amount of the interest received, will be charged with interest 
durifg the whole time. Jackson v. Shields, 437. 

. An executor or administrator must sue, upon causes of action to 
which the estate is the real party in interest, in his representa- 
tive capacity. (The suit on the bond in this ¢ase should have 
been brought by the administrator d.. n. of the testatrix, to 
whose estate it belongs, and not by the administrator of her 
executor.) Rogers v. Gooch, 442. 

. An administrator’s account, filed and audited, in which a balance 
is ascertained to be due the heirs or next of kin, is a final ac- 
count. Vaughan v. Hines, 445. 

. And an action by the next of kin upon the bond of the admin- 
istrator to recover distributive shares, is barred after six years 
from the auditing of the same. Code, § 33(1). This statute 
proteets both principal and surety upon the bond. Jb. 

. An executor cannot seek the advice of the court in an applica- 
tion for the construction of a devise of land, unless it involves 
the administration of the personal estate. Robinson y. McDiar- 
mid, 455. ° 
An administrator cannot sell lands for assets to pay debts, 
whieh were sold by a devisee more than two years after his 
qualification ; nor such as were sold by the devisee within the 
two years, and sold after that time by his vendee to a pur- 
chaser for value and without notice. Murchison y. Whitted, 465. 


EXECUTORS AND ADMINISTRATORS : 
Must pay distributee interest from date of decree, 196. 
Receiving Confederate money, 337. 
Action in tort does not survive to, 351. 


EXPERT, 367 (2). 








FALSE PRETENCE : 

1. The prosecution must establish the truth of every averment, 
affirmative or negative, necessary to constitute the offence 
charged. 

2. Therefore in false pretence, where it was alleged that the de- 
fendant obtained money from the prosecutor upon the repre- 
sentation made that he owned eertain bonds, which were de- 
posited with a third party but never exhfbited, and the court 
eharged the jury that the burden was upon the defendant to pro- 
duce the bonds or account for them to their satisfaction; Heid, 
error. State vy. Wilbourne, 529. 


FEDERAL COURT, removal ef cause to, 325 (3). 


FENCES: 

1. A plaintiff, whose fence is insufficient (not five feet high as re- 
quired by law), is not entitled to recover damages of the owner 
of a eow for breaking into plaintiff’s enclosure, even though 
the vicious habit of the animal is known to the owner. Ruwn- 
yan v. Patterson, 343 


2. Proof that plaintiff’s fence is a ‘‘good ordinary ” one, such as 
his neighbors have, does not dispense with the statutory obliga- 
tion. 1b. 


FINAL ACCOUNT, of administrator, 445. 


FORCIBLE TRESPASS: 
Forcible trespass is the high-handed invasion of the actual posses- 
sion of another, he being present ; the title is not in question. 
There must be something done at the time of the entry, which 
tends to a breach of the peace. (Distinction between forcible 


trespass and forcible detainer pointed out by RuFFiIn, J.) State 


\ v. Laney, 535. 


FORECLOSURE PROCEEDINGS, 119. 


FORNICATION AND ADULTERY: 

In fornication and adultery, proof of acts anterior to the time in 
which the adultery is alleged to have been committed, may be 
made in corroberation of evidence of other acts of like nature 
avithin the time. State y. Kemp, 538. 
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FRAUD: 
When creditor responsible for devastavit of personal representative, 
35 (4). 
Evidence relating to, 72 ; 176. 
Specific allegation of, necessary to impeach settlement, 203. 


GAMING CONTRACT, 354 (3). 


GENERAL CHARACTER, proof of, 507. 


GUARDIAN AND WARD: 

1. The effect of an assignment of a judgment upon a guardian bond 
to astranger, who has paid the amount with the money of one 
surety, is to keep the judgment alive as to the principal, but not 
as to the administrator of a eo-surety, against whose estate 
there is only a right of contribution. Jones v. McKinnon, 294. 

2. The guardian alone, and not such stranger, is the trustee of an 
express trust, who is allowed under seetion 57 of the Code to 
sue as relator upon such guardian bond. Jb. 


HIGHWAY : 
What is, 6. 
Obstruction of, 345, (1) ; 346 (3). 


HOMESTEAD : 

1. A homestead cannot be sold under an execution issued upon a 
judgment rendered in an action ex delicto—affirming Dellinger 
v. Tweed, 66 N. C., 206. Gillv. Edwards, 76. 

2. The provisions of law in reference to homestead do not apply to 
a remainder dependent upon a life estate. Whatever may be 
the nature of interest in land, whether legal or equitable, in 
order to constitute a homestead, it must be such as carries with 
it a present right of oecupaney. Murchison y. Plyler, 79. 

3. The homestead right is not affected by a lien for materials fur- 
nished and used in improvements wpon land covered by home- 
stead, and the aet of assembly (Bat. Rev., eh. 65, § 1,)in so far 
as it gives such lien is unconstitutional. Cumming v. Blood- 
worth, 83. 

¢. The validity of a homestead allutment eannot be impeached by 
evidence of matter in paix, but the aggrieved party, creditor or 
debtor, must make a direct application to the court to which 
the execution and allotment are returned. Burton vy. Spiers, 87. 
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5. An exception to the qualification of an appraiser must be taken 
before he enters upon the discharge of his duty. Jd. 


6. An equity of redemption is subject to homestead; and the equit- 
able estate is not destroyed by the fact that the property is over- 
burdened with trust debts. 10. 


7. Analogy in assignment of dower in equity of redemption pointed 
out, and method of proeedure in alloting homestead suggested 
by Smirn, C.J. Jd. 

8. A note given since the adoption of the constitution of 1868, in re- 
newal of an “old note,’ is a new contract, and subjeet to the 
homestead right. Wilsonv. Patton, 318. 


9. The rule in equity in reference to marshalling assets, has no refer- 
ence to a ease where the homestead is involved. 1b. 


10. The manner of applying the fund to the executions of the dif- 
ferent claimants, pointed out by ASHE, J., the sheriff being 
directed to reserve $1,000 in lieu of defendant’s homestead, as 
against the “ new debts,”’ but the same to be used, if necessary, 
in discharge of those privileged against the right of home- 
stead. Ib. , 


HOMESTEAD of mortgagor aad truster, 216 (3). 


HOMICIDE : 
If prisoner procures C to commit a rebbery, and C kills the deceased 
to conceal the robbery, the prisoner is guilty as accessory before 
the fact to the murder. Siate v. Davis, 514. 


HUSBAND AND WIFE—See Married Women. 
INADEQUACY OF PRICE, at execution sale, 155, 


INDIANS: 


The Cherokee Iudians in this state have been placed upon the same 
footing with other tribes by an act of congress, passed in pur- 
suance of the power granted by the constitution in reference to 
‘‘regulating commerce with foreign nations among the several 
states and with the Indian tribes*’; and their contracts made 
with the plaintiff to prosecute and collect claims alleged to be 
due them, cannot be enforced against them in a state court, 
without the consent of congress. The jurisdiction to determine 
such matters is lodged in the Interior Department. ollins v. 
Cherokees, 229. 
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INDICTMENT: 
An indictment must show upon its face a sudstantial defect, to ground 
a motion in arrest of judgment. The omission of the word 
“year,’’ nor the other exceptions taken in this case, do not viti- 
ate it. State y. Walker, 641. 


INFAMOUS OFFENCE: 

An offence is infamous, where the conviction and punishment for its 
commission, involve moral turpitude and social degradation. A 
misdemeanor punishable only by fine or imprisonment is not in- 
famous. McKee v. Wilson, 300. 


INFANCY, plea of, 107 (3) 


IN FORMA PAUPERIS: 
Party suing cannot recover costs, 286 7). 


INJUNCTION : 
1. An injunction to restrain plaintiff from executing his judgment 
: against defendant, will not be granted. The proper remedy to 
remove an alleged grievance is an application to modify the terms 
of the judgment, and an order suspending proceedings there- 
under. Parker v. Bledsoe, 221. 


2. An injunction will not be granted to prevent the cutting and carry- 
ing away of walnut trees, unless, from the insolveney of the 
alleged trespasser, compensation in money cannot be had. Dunk- 
art vy. Rinehart, 224. 

8. An allegation of insolvency is essential to the granting of an in- 
junetion except in special cases, in which the injury will be irre- 
parable even though the defendant is solvent. Jb. 


INSURANCE: 

An insurance policy was issved to defendant warehousemen on leaf 
tobaceo, by them “ owned, or held in trust, or on commission, 
or sold and not delivered.”” The plaintiff bought twenty-five 
particular hogsheads of tobacco, removed five, and suffered the 
others to remain in the warehouse, and the same with the build- 
ing was destroyed by fire, as was also a considerable quantity of 
tobacco owned by defendants themselves, exceeding in value 
the whole amount of the insurance; Held that the goods had 
been sold and delivered, and that plaintiff is not entitled to re- 
cover any portion of the insurance money. Lockhart v. Cooper, 
149, 





INTEREST : 

Where a definite sum is ascertained to be due to a distributee upon 
settlement of an estate, and ordered to be paid, no demand Is 
necessary before suit brought to entitle him to interest on the 
amount from the date of the decree. McRae v. Malloy, 196, 


INTEREST, against administrator, 437. 
INTERPLEADER, 101. 
IRREGULARITIES, in issuing execution, 163. 


ISSUES: 

1. The pleadings should present the main facts of a case—those upon 
which the right of action, or of defence, depends, and which are 
indispensable thereto. And the court must not submit to the 
jury such issues as are directed to the mere details of evidence. 
Grant v. Bell, 34. 

2. Where the main issue is as to the fraudulent procurement of a 
settlement between parties, it is not error to refuse'to submit an 
issue relating to the insolvency of one of them and the payment 
of money to him—this beiug mercly a circumstance bearing on 
the main issue—as for instance, the acceptance by the executor 
in this case of his own insolvent paper for debts due the estate, 
is some evidence of fraud, and proper for the jury to consider 
in making up their verdict upon the main issue, Jb. 


ISSUES, in regard to consideration in gaming contracts, 354 (3). 


JUDGE OF SUPERIOR COURT: 

1. Upon refusal of a motion to vacate an order of arrest, the party 
at the next term makes a similar motion and upon the same 
grounds; Held, that the judge presiding at such next term prop- 
erly declined to entertain it. It is res adjudicata. Roulhac v. 
Brown, 1. 

2. A judge of the superior court has no power to entertain a motion 
in a cause, which by appeal is in the supreme court. Skinner v. 
Bland, 168. 

3. Amendment to pleading, matter of discretion in judge of court 
below. Wiggins v. McCoy, 499. 

4. The superior court has the power to order such corrections in the 
record of a trial for murder, as are necessary to make the record 
truthful, State y. Randall, 571, 
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JUDGE’S CHARGE : 
1. An exception to the entire charge of a judge to a jury, without 
specifically pointing out the alleged error, will not be enter- 
tained. Bost v. Bost, 477. 


2. The court in its charge did not advert to the evidence elicited on 
cross-examination, but told the jury ‘* to base their verdict upon 
all the evidence ;*’ Held noerror. It is the duty of counsel in 
shch case, if evidence important to the defence has been over- 
looked, then to call the judge’s attention to it. State v. Rey- 
nolds, 544. 


3. A charge to the jury, in which the judge deals in generalities and 
abstraet propositions of law, (merely reading ** head-notes ”’ of 
reported cases) without making any application of them to the 
facts of the case, does not meet the requirements of the statute, 
and furnishes sufficient grounds for a new trial. State v. Jones, 
547. . 


4. He should not recapitulate the evidence in detail, but eliminate 
the material facts, array the state of facts on both sides, and 
apply the principles of law to each, that the jury may decide the 


case according to the credibility of the witnesses and the weight 
of the evidence. Jb, 


JUDGE'S CHARGE : 
In ejectment, on possession under color, 308 
In will suit, 477 (3). 
In maim, 509. 


JUDGMENT : 
1. A judgment rendered in favor of a plaintiff, and an affirmative 
one in favor of a defendant, though written and attested separ- 
ately, constitute but one judgment. Hall vy. Younts, 235. 


2. The transcript of a judgment, sent from one county to another 
to be docketed, which sets out the date of its rendition, the 
names of the parties to the suit, the amount of the debt and the 
costs of action, is sufficient to give notice of the lien on defend- 
ant’sland. Wilson vy. Patton, 318. 


3. A transcript of a justice’s judgment, sent up to be docketed in 
the superior court, need not contain more than the essential par- 
ticulars constituting the judgment; and where the justice au- 
thenticates the same by his, certificate, it will be regarded as 
having been regularly taken, in the absence of proof to the 
contrary, even though the judgment itself was not signed by 
the justice. Surratl y. Urawford, 372. 
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. The fact that personal notice of a motion to issue execution was 
given to defendant, is determined affirmatively upon granting 
the order, where there is no proof that the same was not actually 
given. Nor is it necessary in such case that an affidavit should 
be made that the judgment is unsatisfied. Jd. 


5. A judgment rendered before, though docketed after, the adoption 
of the Code of Civil Procedure, is subject only to a presumption 
of satisfaction, and not to the statute of limitations as prescribed 
in the Code. Johnston vy. Jones, 393. 


. Leave to issue execution may be granted when the fact is estab- 
lished that the judgment has not been paid in fall, Jd. 


A partial payment, voluntarily made, on a judgment within ten 
years preceding a motion for leave to issue execution thereon, 
does not remove the statutory bar. C.C. P.,§31. McDonald 
v. Dickson, 404. 


. A judgment is not a contract within the meaning of the act of 
assembly, which provides that a promise in writing, or an actual 
payment by the party, shall be received as evidence of a new 
and continuing contract, to repel the statute of limitation. C. 
C. P., § 51. 1b. 

. The act confines the written acknowledgment, to actions on con- 
tract, and dispenses with a writing where partial payment is 
made, which is in effect a written promise. 1d. 


. A cause of action on contract or tort loses its identity when 
merged in a judgment; and thereafter, a new cause of action 
arises out of the judgment. Jd. 

. Distinction between judgments and contracts, as separate and 
independent causes of action to which different periods of limi- 
tations are prescribed, stated by SmirH, C.J. Ib. 


JUDGMENT: 
Effect of assignment of, 294. 
On contract of endorsement, 399 (2). 
How paid by administrator, 428. 
Justice’s barred, when, 433. 


JURISDICTION : 

1. Where there is defect of jurisdiction, it cannot be conferred by 
consent; but where the court has a general jurisdiction of the 
subject, and the lack of it in a particular case depends upon 
some exceptional matter, objection must be taken in limine. 
Hawkins vy. Hughes, 115. 
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2. The jurisdiction to determine matters relating to the management 
by their agent of the affairs of the Cherokee Indians in this 
state, is lodged in the Department of the Interior. Rollins v. 
Cherokees, 229. 


3. Where a justice’s court has jurisdiction of the principal matter 
of an action, it also has jurisdiction of incidental questions 
necessary to its determination, and hence may admit an equity 
to be set up asa defence. Lutz v. Thompson, 334. 

A. An action by a passenger against a railroad company for a viola- 
ted contract of carriage, is cognizable in a justice’s court where 
the complaint shows upon its face that the claim asserted is 
less than $200; and the court will ex mero motu take notice of 
the want of jurisdiction. Hannah vy, R. R. Co., 351. 

5, Jurisdiction of justices of the peace and superior courts—con- 
current, exclusive and derivative—discussed by ASHE, J., citing 
the act of 1877, ch. 251, and Allen v. Jackson, 86 N. C,, 311, and 
other cases. Boing v. BR. R. Co., 360. 


JURISDICTION : 
In proceedings under landlord and tenant act, 172. 
Of federal court, 325 (3). 


JUSTICE OF THE PEACE : 


1. Where the records show that upon preliminary examination of a 
charge of murder the prisoner was brought before A. B. an act- 
ing justice cf the peace, charged with the offence, it sufficiently 
appears that the justice was acting in his official capacity in 
conducting the inquiry. State y. Bridgers, 562. 


2. In such case the justice is not required to write down the very 
words of a witness; and the examination may be used before 
the grand or petit jury if the witness be dead. Jd. 


3. Justice’s judgment barred after seven years, 433. 
LACHES, waiver of, 210 (2). 


LANDLORD AND TENANT: 


1. In a proceeding under the landlord and tenant act, the question 
of jurisdiction is not to be determined by matter set up in the 
answer, but the court should hear the evidence as to the issue 
of tenancy, and if the same be found for the landlord, an estop- 
pel operates upon the tenant, and the title to the land is not 
drawn in controversy. Hahn v, Guilford, 172. 
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2. The equitable title which serves to defeat the estopp«), is only 
that which arises out of some peculiar relation between the par- 
ties, as would make it inequitable on the part of the landlord to 
oust thetenant. Jb. 


3. Larceny of crop, 558. 
LAPPAGE, 399 (3). 


LARCENY: 

1. Defendant was charged with stealing tobacco and silver money 
on Saturday, and the proof was that the store of the prosecutor 
had been entered, and tobacco like his (together with the identt- 
fied silver motiey) was found in defendant's possession on the 
following Monday; Held, there was some evidence of the lar- 
ceny of the tobacco. Séate vy. Reynolds, 544. 

2. Whether the rule of presumption from recent possession applies in 
a case where money is alleged to have been stolen—Que@re, Ib. 

3. An indictment for larceny will lie against a lessee or cropper for 
secretly appropriating the crop to his own use, where his actual 
possession thereof has terminated by a delivery to the landlord. 
Copeland’s case, 86 N. C., 691. State vy. Webd, 558. 

4. In such case, he commits a trespass upon the landlord’s posses- 
sion in taking the property, and is guilty of larceny in secretly 
carrying it away, notwithstanding his interest in the same. Id. 


LEGISLATIVE CONTROL : 
Common carriers subject to, 256 (4). 


LIEN : 
For materials furnished, does not affect homestead, &3. 


Notice of, 318 (1). 


LIQUOR SELLING : 


Retailers of liquors in the town of Hickory are required to comply 
with the general law, and obtain liceuse from the county as well 
as from the town authorities. (Charter of town construed). 
State v. Propst, 560. 


LIS PENDENS: 
In what cases the rule applies, 93, 
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MAIM: 

1. Upon trial for an indictment for maim, it appeared that while the 
parties were engaged in a fight, the defendant bit off a part of 
one of prosecutor’s ears, and the judge charged it was incum= 
bent on defendant to satisfy the jury that the act was done in 
self-defence ; Held noerror. State v. Skidmore, 509. 

2. Held further, it was not error to refuse to charge that, if the 
severance of the ear while in defendant’s teeth resulted from 
the violent manner in which the parties were separated, it would 
not be a maim done *‘on purpose and with intent to disfigure *’ 
—for this the law presumes when the act is proved. 10. 


MANDAMUS, against county commissioners, 134. 


MARKET VALUES, evidence of, 367. 


MARRIED WOMEN: 

"1. The living together of a man and woman (formerly slaves) as 
husband and wife after the passage of the act of 1866, validating 
marriages between such persons, is conclusive evidence of the 
parties’ consent to the contract. Stute vy. Whitford, 86 N.C., 
636, approved. Long v. Barnes, 329. 

2. An estate in fee to husband and wife; Held that they take per 
tout, et non per my, and upon the death of either, the estate goes 
to the survivor. Zong vy. Barnes, 329. 

3. Married women have no greater estates, by operation of the con- 
stitution of 1868, than those conveyed by the terms of the deed 
under which they derive title ; nor are the properties and inci- 
dents belonging to estates changed by that instrument. 10. 


MARRIED WOMEN : 


Equitable and legal estates transferred alike, 106. 
When necessary party to foreclosure proceedings, 119. 


MARSHALLING SECURITIES, 216 (2). 
The rule in reference to, does not apply where homestead is in- 
volved, 318 (3). 


MISTAKE IN DEED, 389 (2). 


MORTGAGES : 
1, A married woman who with her husband executes a mortgage of 
land, is a necessary party defendant in foreclosure proceedings. 
Nimrock y. Scanlin, 119. 
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2. The decree in such case should direct the sale to be made at the 
expiration of a reasonable time—that is, three months from its 
rendition. 2. 


8. Mortgagor defaulted, and mortgagee under a power in the dced 
sold the land after due advertisement; an agent of mortgagee 
became the purchaser in the amount of the secured debt, and 
after deed to him reconveyed to mortgagee ; all of which was 
assented to by the mortgagor under an agreement that he was 
to have twelve months thereafter to redeem, which he failed to 
do; the sale was fairly and honestly conducted ; Held, 


(1) The rule prohibiting trustees from buyiog at their own sales, 
either directly or indirectly, does not apply to the facts of this 
case. Dawkins vy. Patterson, 384. 


(2) The effect. of the transaction is to convert the mortgage into an 
absolute deed, with a legal right in the mortgagor to reacquire 
the land upon the terms of the agreement. Jb. 


MORTGAGEE : ; 


When entitled to share pro rata in proceeds of sale of other property 
conveyed in trust, 216 (3). 


MOTION : 
Refused by one judge, cannot be entertained by succeeding judge, 1. 
To issue execution, 372 (2). . 


NEGLIGENCE: 


1, The plaintiff sues the Western North Carolina railway company 
for damages for personal injuries alleged to have resulted from 
its erection of an *‘ engineer-stake,” in the street of the towr of 
Marshall, over which the plaintiff fell and broke his leg; Held 
that the wrong complained of isthe personal act of those en- 
gaged in running the line for the proposed road, and, in law, the 
act of those by whose authority the work was done, and that 
the plaintiff has the right to elect to sue one or more of them, 
alone. Gudger v. R. R. Co., 326. 


2. In the course of this proceeding, non-residents (assignees of the 
road) voluntarily become parties defendant, and ask for a re- 
moval of the case to the federal court; Held that their motion 
was properly refused. Jb. 


3. To entitle a party to such removal, under the act of congress, 
there muet exist in the suit a separate and distinct cause of ac- 
tion, in respect to which all the necessary parties on one side 
are citizens of different states from those on the other, Jb, 
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4. In an action for damages against a railway company for personal 
injuries alleged to have resulted from defendant's negligence in 
placing an obstruction in a public highway, crossing its track, 
which was struck by the wheel of plaintiff’s vehicle, thereby 
causing the horse to take fright and run away, and the plaintiff 
to be thrown from the vehicle and injured; Held error to sub- 
mit issues involving only defendant’s right to use the highway, 
and whether the user amounted to a partial or complete obstruc- 
tion. Myers vy. R. R. Co, 345. 

5 The inquiry should have extended to the negligence of the defend- 
ant in thus placing upon a highway obstacles calculated te 
frighten the horses of travellers. Jb. 

6. The law relating to responsibility of those who put such objects 
in a public highway, touched upon, and the distinction between 
necessary and unnecessary instruments of alarm, pointed out by 
RuFFIN, J. Id. 


NEGOTIABLE INSTRUMENTS: 

* 1, The presumption of fact that the holder of unendorsed paper is 
the owner, is only evidence against the maker in an action on 
the note, but cannot avail the holder in an action brought against 
him by the legal owner. Robertson y. Dunn, 191. 

2. Where the holder has converted the note by suit and judgment, 
the legal owner can maintain trover, or waive the tort and sue 
in assumpsit, (if the money has been received) within three 
years from the conversion or receipt of the money. Jb. 

3. The rule in reference to demand, in cases arising upon express 
and implied trust or agency, when necessary to terminate the 
same and put the statute of limitations in operation, stated by 
ASHE, J., and the distinction drawn. Ib. 


NEW NOTE, given for ‘‘ old note,’’ subject to homestead, 318 (3). 


NEW TRIAL, 31 ; 298. 


NEWSPAPER REPORT, of market values, as evidence, 367. 


NON-RESIDENTS, taxation of personal property of, 122. 


NOTICE : 
Of lis pendens, 95. 
Of irregularities, 163. 
Of possession, 187. 
Of lien by judgment, 318 (1). 








OFFENCE, infamous, 300 (3). 


OFFICIAL BONDS: 

1. Where the bresch assigned in a suit on a constable’s bond is that 
the constable failed to return a note to plaintiff, which he had 
placed in his hands for collection, it is a sufficient defence to 
show, 1s held in Gregory v. Hooks, 11 Ired. 371, that the officer 
had obtained judgment on the note before a justice of the peace, 
for then the note became merged in the judgment and remained 
in the office of the justice. Miller v. Pharr, 396. 


2. In such case, where the officer obtained judgment on a particular 
note, and the entry on the docket was, “‘ debt settled, costs paid 
into office,” it was held (the constable and justice both being 
dead), tLat the testimony of plaintiff’s attorney that he had from 
time to time received money on the various claims placed in his 
hands for collection, but could not remember upon which, is 
some evidence that the constable paid the same to the plain- 
tiff, 1b. 


OPENING AND CONCLUSION, 354. 


PARTIES: 
An administrator d. b. n., c. t. a., is the representative of the 
testator, and the proper party plaintiff in an action to recover 
the assets of the estate. Grant vy. Bell, 34. 


PARTIES: 
In foreclosure proceedings, 119. 
In suit on guardian bond, 294 (2). 
When personal representative should sue, 442. 


PARTNERSHIP: 

1. Where members of a firm are sued as individuals for the conver- 
sion of plaintiff’s property, evidence of transactions with the 
firm in respect to it, and of the membership thereof, is compe- 
tent to affect them. Each and every member is responsible for 
the tortious acts committed by an agent of the firm in matters 
connected with the business, and a partner, acting in their name 
and with their knowledge, is regarded as their agent. Hall vy. 
Younts, 285. 

2. Evidence of the declarations of a partner, upon whom there was 
no service of process as a party to the suit, is competent against 
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his co-partners. Nor does the mistake made by one of the firm 
in drafting what purported to be an attachment bond in this 
ease, affect the competency of the bond as evidence for the pur- 
pose for which it was offered. Ib. 


3. Where property is seized, the burden of proof rests upon him 
who makes the seizure, to show proper legal process; and the 
court will presume that an unauthorized seizure is in violatien of 
the laws of another state. 1b. 


4. The value of the property at the time of the tortions taking, is 
the measure of damages ina suit for its conversion. It was 
therefore crror to permit the jury to add to the damages the ex- 
penses. incurred by the mortgagee in this case in going to South 
Carolina to recover it. 2, 


PARTNERSHIP : 
Account ordered, when, 200 
Evidence of ove partner against another, 364. 


PENALTY for failure to ship freight, 255. 


PLEADING : 


1. A verification to a complaint, made by an agent or attorney of a 
non-resident, to the effect that the claim sued on is in writing 
and in his possession for collection—giving facts in his personal 
knowledge and sources of other information--meets the sub- 
stantial requirements of section 117 of the Code. Johnson y. 
Mazweil, 18. 


2. A verification toa complaint made by an officer of a corporation, 
need not set forth “ his knowledge or the yrounds of his belief 
on the subject, and the reasons why it was not made by the 
party.”’ Acorporation acts only through its officers and agents, 
and such verification is the verification of the corporation itself. 
Bank vy. Hutchison, 22. 


3. An amendment which includes a change of plaintiffs is allowable, 
and the defendant’s demurrer was properly overruled. Reynolds 
v. Smathers, 24. 

4. A complaint without verification is not subject to a motion to dis- 
miss ; its effect is to dispense with the oath in support of any 
subsequent pleading. 1b. 


5. An answer setting up a counter-claim, but which fails to show 
that the same subsisted between the parties when the action 
was begun, or that it arose out of, er was connected with the 
subject of the plaintiff's action, is demurrable. Ib. 
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6. The pleadings should present the main facts of a case—those upon 
which the right of action, or of defence, depends, and which 
are indispensable thereto. Grant v. Bell, 34. 


7. A sham answer is false in fact; an irrelevant or frivolous one has 
no substantial relation to the controversy and presents no de- 
fence to the action, though its contents may be true, The order 
to strike out the answer in this case is affirmed. Howell vy. Fer- 
guson, 113. 


8. A party cannot have the benefit of a plea in abatement upon a 
motion in arrest of judgment. Hawkins y. Hughes, 116, 


%. The pendency of a former action is strictly a matter of abate- 
ment, and must be set up in the answer, or in some way insisted 
on before verdict ; if not, it is deemed to be waived. Jb. 


10. The complaint alleged that a certain sum, with interest from 
June, 1860, was due the plaintiff on a bond; the answer alleged 
that the complaint was untrue, for that, more than ten years 
had elapsed before suit brought ; and the only proof offered was 
the bond sued on, the execution of which was admitted; Heid, 
that the answer set up a valid defence in a legal way, and de- 
fendant was entitled to have the jury instructed that a presump- 
tion of payment had arisen. Crawford vy. McLellan, 169. 


POSSESSION, such as is sufficient to give notice, 187. 
PRACTICE : 


1. It is error to consolidate cases which are essentially different and 
the parties in each are not the same. Cases in which consolida- 
tion may be ordered, stated by SmituH, C. J. Hartman v. 
Spiers, 28, 

2. An order granting or refusing a motion for a new trial will not 
be disturbed by this court in a case where the determination of 
a question of law is not involved. Thomas v. Myers, 31. 


3. The question as to plaintiff’s right to open and conclude the ar- 
gument, is governed by the decision in Stronach y. Bledsoe, 85 
N.C., 478. Carrington y. Allen, 354. 

4. Remanded at appellant’s costs, for the reason that an appeal was 

attempted to be taken before the rendition of judgment. Moor 
v. Hinnant, 505, 


PRELIMINARY EXAMINATION in criminal matters, 562, 


PRESUMPTION OF PAYMENT, 169 (1). 
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PRINCIPAL AND AGENT—See Agent. 
PROBATE OF DEED, 249. 
PROCESS, original, service of, cannot be accepted for client, 381- 
PROSECUTOR, taxing costs against, 565. 
PUBLIC ROAD, what is, 6. 
PURCHASER - 
When affected with notice of i. regularity, 163. 


Pendente lite, 95. 
Title of, under execution, 315. 


RAILWAYS: 


1. The rigid rule of the common law in reference to the liability of 
common carriers, should not be applied to a case involving the 
violation of a penal statute. Whitehead v. R. R. Co., 255. 


2. In an action by the plaintiff against a railway company for the 
penalty for delay in shipment of cotton, under the act of 1874-"75, 
ch, 240, §2, caused by increase of freight; by the refusal of a con- 
necting road of the same through line to transfer def-ndant’s 
flat-ears over its road loaded with cotton; by the detention of 
defendant’s box cars at terminus of said connecting road; and 
by its inability to procure other cars in time to ship plaintiff’s 
cotton; and not by its competition with other lines for through 
freight—the defendant not being responsible for the causes of 
delay; Jt was held; 


(1) To relieve from the penalty, the burden is upon the defend- 
ant to show that the shipment was “ otherwise agreed ’’ upon 
between the parties. Jb. 

(2) And the through bill of lading (advantageous to both) re- 
ceived by the plaintiff, without objection, that the cotton was 
to be shipped ‘‘at company’s convenience,” is evidence of 
plaintiff's assent to the restriction of defendant’s common law 
liability, equivalent to an express agreement, and affects plain- 
tiff with legal notice of its terms. 0, 


(3) Ordinarily, a stipulation toship “ at company’sconvenience *’ 
is too indefinite, and therefore unreasonable; but under the 





INDEX. 113 





circumstances in this case, the defendant is entitled to set up 
the agreement as a defence to the action for the penalty. 10. 


(4) Common carriers exercise a quasi publie office, and are sub- 
ject to legislative control. 0. 


RAILWAYS: ; 
Taxation of franchise, 129; 414. 
Negligence of, 325; 345. 
Action for breach of contract of carriage, 351 (2). 


RECITED in sheriff’s deed, evidence, 182 3). 


REFERENCE: 


A compulzory reference may be ordered where the taking of an ac- 
count shall be necessary for the information of the court before 
judgment. Leak y. Covington, 501. 


REGISTRATION OF DEED, 249. 


REMARKS OF COUNSEL, 483 (8). 


REMOVAL OF CAUSE TO FEDERAL COURT: 


To entitle a party to a removal of the cause to the federal court, 
under the act of congress, there must exist in the suit a separate 
and distinct eause of action, in respect to which all the neces- 
sary parties on one side are citizens of different states from 
those on the other. Gudger v. R..B. Co., 325 (3). 


RES ADJUDICATA, 1. . 


RESULTING TRUST, 455 (3). 


RETAILERS, 560. 


RIGHT TO OPEN AND CONCLUDE: 


The rizht to open and conclude the argument is with the plaintiff, 
where there are several issues and he is called on to sustain only 
one of them. Johnson y. Maxwell, 18 and 354. 


ROADS: 
A public highway is one under the control and kept up by the public, 
an’> must either‘be established in a regular proceeding for that 





INDEX. 





purpose, or generally used by the public for twenty years, or 
dedicated by the owner of the soil and accepted by the proper 
authorities of a county, Kennedy v. Williams, 6 


ROBBERY, 514 (3). 


SALARIES AND FEES: 


The solieitor of the criminal court of New Hanover county has no 
claim upon the state for sueh compensation as is allowed the 
distriet solicitors under Bat. Rev., ch. 105,§ 13. The act estab- 
lishing said court puts the burden of sustaining the same upon 
the county. Moore v. Roberts, 11. 


SALE-DAYS, under execution, 146. 

SCINTILLA AND SUFFICIENT EVIDENCE, 360(2). 
SECTION 133, excusable neglect, HM. 

SECTION 343, witness, 282 (4); 249 ; 377. 

SEIZURE OF PROPERTY, burden of proof, 286 (4. 


SHAM PLEADING, 113 


SHERIFF: 
Duty of, in exceutions—see exeeutions. 
Application for directions to pay money, 318 (4). 
Recital in deed of, evidence, 182 (3). 
Suit on bond for fawure to pay over money, 396. 


SLANDER: 

1. In slander, it must appear from the eomplaint that the libelous 
matter in respeet to the plaintiff’s conduct in office, and aetion- 
able only by reason thereof, was written while he was holding 
sueh office. McKee y. Wilson, 309. 


2. To constitute oral slander, the words must impute te the plaintiff 
the commission of an infamous offence. 1b. 

3. In slander, where the defendant sets up no justification, the mat- 
ters alleged in the answer are only admissible in evidenee to 
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mitigate damages; and a general report of the loose morals of 
the plaintiff may also be given ia evidence for the same purpose. 
Sowers v. Sowers, 303. 


4. The slanderous words charged, to-wit, “if the plaintiff (an un- 
married woman) did not give birth to a child, she missed a good 
chance of having it,’’ themselves imply an illicit sexual inter- 
course; and it was therefore held to be unnecessary to inquire 
of a witness his understanding of their meaning; otherwise, 
where the words are ambiguous. Jd. 


5. Punitory damages may be awarded in slander, and for acts of 
personal violence in which maliee enters as an lugredient. 16. 


SOLICITOR’S FEES, 11. 
STATEMENT OF CASE, on appeal, suggestion as to, 364 (2) ; 372. 


STATUTE OF LIMITATIONS : 
1. The presumption of payment of a bond arises after ten years 
from the time the right of action accrues, Rev. Code, ch. 65, 
§18. (The provisions of section 43 of the Code of Civil Pro- 
cedure do not apply to this case.) Hall y. Gibbs, 4. 


2. The statute of limitations has no application to bonds due before 
the adoption of the Code of Civil Procedure. Oraw/ford vy. Me- 
Lellan, 169. 

3. Where the plaintiff made a payment, the defendant promising to 
refund any excess of the amount due, and upon a reference a 
balance was r. ported in favor of plaintiff; Held in an action to 
recover the amount, that the statute begins to run only from the 
date of such finding. Moore v. Commissioners, 209. 


4. Held further: The unreasonable delay on the part of the plaintiff 
to assert his rights, is deemed to have been waived by the acts 
of the defendant, in that, the ref»sal to refund the money was 
upon the ground that the proof was insufficient to establish 
plaintiff ’s elaim. 0. 

“ 5, The plea of the statute of limitations, not relied on before a jus- 
tice, cannot be set up on appeal in the superior court, without 
leave. Amendment of pleadings in such case is matter of dis- 
eretion. Postony. Rose, 279. 


6. An action on a justice’s judgment is barred after the lapse of 
seven years from its rendition, and neither the docketing of the 
same in the superior court nor the death of the debtor within 
that period will arrest the running of the statute. Mauney vy. 
Holmes, ante, 428, distinguished. Daniel y. Laughlin, 433. 
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STATUTE OF LIMITATIONS, 107 (2). 
In reference to issuing execution, 159. 
As applicable to negotiable instruments, 191; 192. 
When not applicable to judgment, 393; 404; 428. 
In suit on bond of administrator, 445 (2), 


SURETY AND PRINCIPAL, protected by statute of limitations, 
445 (2). 


SURVIVORSHIP, 330 (2). 


TAXATION : 

1. Personal property of a non-resident (here, notes secured by land) 
held by his agent in this state, is subject to tax here. The legal 
fiction that it is deemed to follow the person of the owner, has 
no application to questions of revenue. Redmond y. Com’rs, 122. 


2. The drummer’s section of the revenue act, gives the party li- 
censed the right to sell the commodities mentioned in any county 
of the state, without being liable to county or municipal tax. 
Latta vy. Williams, 126, 

3. The franchise of the Atlantic, Tennessee and Ohio r::ilroad com- 
pany is subject to tax. It is a distinct species of property from 
that enumerated in the clause of the charter exempting the 
road-bed, &c., from taxation for a limited period. R&R. R. Co. v. 
Commissioners, 129. 

4, The investment of money derived from the earnings of plaintiff 

, road into ‘* preferred stock ”’ (of the value of which there is evi- 
dence in this case) of the Raleigh & Angusta A’'r Line, divests it 
ofthe character of non-taxable profits; neither it nor the rolling 
stock on the Air Line is exempt from taxation under the plain- 
tiff ’s charter; but otherwise, as to the sinking fand. R. R. vo. 
v. Commissioners, 414. 

5. The “‘guaranteed stock” of plaintiff, held under a guaranty of the 
payment of semi-annual dividends, is nevertheless stock, and 
not a credit to be diminished by out-standing indebtedness under 
the revenue act. Jb. 

6. No deduction from the value of shares is allowed on account of 
debts owing by the tax-payer. 6. 

7. The plaintiff ’s charter authorizes the addition to the capital, by 
conversion into stock of certain moneys; He/d that the increased 
stock thereby becomes capital stock and is included in the ex- 
empting clause. Id. 
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8. The stock belonging to resident shareholders must be listed by 
them and not by the corporation; and they are allowed to de- 
duct from the tax on their shares, a ratable part of the tax paid 
upon the corporate property by the corporation itself. 0, 

9. The tax can be levied frcm time to time, that is, as often as the 
profits reach the limit of the per centum prescribed in the char- 
ter. Jb. 

10. The tax on the value of the stock is to be abated to the extent of 
the tax upon the corporate property. Jb. ; 

11. The value of all property owned by a corporation, in whatever 
consisting, and including the franchise, is the true and fair meas- 
ure of the valne of all its stock. Jb, 


12. To raise fund to pay debt of county, 134. 
TORT, action in, does not survive to representative, 351. 


TORTIOUS ACTS OF PARTNERS, 285. 


TOWNS AND CITIES: 
City orCinance against profane swearing and public drunkenncss ; 


Held, to constitute a misdemeanor for a violation of this ordi- 
nance, it is not necessary that the offences should be committed 
in a public place. One may be publicly drank in a private place. 
State v. Me Ninch, 567. 


TRANSACTION WITH PERSON DECEASED, 182; 249; 377. 


TRIAL: 

Counsel have the right ** to argue to the jury the whole case, ns well 
of law as of fact,’ and to that end may read and commen: on 
reported cases, but the facts contained in them cannot be read 
to tle jury as evidence of their existence in another case. An 
exception to remarks of counsel will not be entertained after 
verdict. Horah vy. Knoz, 483. 


TRUSTS AND TRUSTEES: , 
Trusts arising from operation of law are: 1. Where an estate is 
purchased in the name of one person and the consideration is paid 
by another. 2. Where the intention not to benefit the grantee 

is expressed upon the instrument. Mosely v. Mosely. 69. 
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TRUSTS AND TRUSTEES: 
Of express trust, 294 (2). 
Receiving Confederate money, 337. 
Buying at their own sales, 384. 
Under will, 455 (3). 





TRUST AND MORTGAGE SECURITIES, 216. 
TRUST DEEDS, evidence relating to, 72. 


USAGE, as evidence of terms of contract, 9. 





VENDOR AND VENDEE: 


1. Vende», in contract for purchase of land, executed notes to vendor 
who endorsed them to another, and, upon judgment recovered 
against him alone, paid the same and had the notes reassigned 
to him (the vendor), and then, be transferred! them to the plain- 
tiff who sucs the vendee to recover the amount; Held that the 
action is properly brought. Howell v. McOrackin, 399. 


2. The judg:nent on the notes against the endorser, is a judgment 
on the contract of endorsement, and the obligation under the 
contract of purchase remains in full force against the vendee 
debtor. Jd, 





VERDICT, ascertaining amount of opposing claims is sufficient to sus- 
tain a judgment, 279. 


VERIFICATION OF PLEADING: 
By agent, 18. 
By officer of corporation, 22. 
Pleading not subject to motion to dismiss for want of verification, 24. 


WAIVER OF DELAY ; 210 (2). 
WIDOW, dissent, dower, 450 (2). 
WILLS: 
1. A legacy to ‘each of my sister's children ©’ goes to the children 


living at the time of the testator’s death. Robinson v. Me- 
Diarmid, 455. 
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. And where the “* remaining portion ” of the estate is given to a 


legatee, ‘‘to be disposed of as I have already directed ” without 
proof of a further declaration of the trust, the interest so undis- 
posed of is held by the trustee as a resulting trust for the heirs- 
at-law. Jb. 


3. The testator, whose will was proved and administration taken out 


prior to the act of 1869, devised to the children of his deceased 
daughter certain lands, and provided if either of them should die 
without issue, then to go to the survivors and their heirs; Held 
that the devisees take a fee simple estate in common, defeasible 
upon the death of either in the testator’s lifetime, without a 
child; in which event, his or her interest goes to the survivors. 
Murchison y. Whitted, 465. 


On trial of an issue devisavit vel non, the caveators alleged that 
the wife of deceased exerted undue influence over him, and 
thereby procured the making of the will in the sole iaterest of 
herself and her children ; He d competent to show that no foun- 
dation existed for the exclusion of one class of testator’s chil- 
dren from participation in the estate. Mullen y. Helderman, 471. 


. And evidence of a convers:tion between the wife and a witness 


after the making of the will and on the day of testator’s death, 
is also competent to show a continued influence over him up to 
his death; nor can her subsequent dissent to the will and renun- 
ication as executr.x have the effect to deprive the eaveators of 
the benefit of this testimony. 0, 


. The other exceptions to the evidence in this case tending to show 


undue influence, are uutenable. Jb. 


. Upon trial of an issue devisavit vel non; it was held no error to 


allow a question to be put toa witness, as to whether in his 
opinion, the testator had mind enough to enable him to have a 
reasonable judgment of the kind and value of the property he 
proposed to will. Bost y. Bost, 477. 


. And a charge to the jury, that if the testator had, at the time of 


executing the will, sufficient mental eapacity to understand the 
nature of the property disposed of, and how and to whom he was 
giving it, then he was capable of making a will, is in harmony 
with the decisions upon the subject. Jd. 


. Evidence of kindly relations existing between the testator and 


members of his family, is admissible to show that the unnatural 
exclusion of a legatee (grandson) from a fair share of the estate, 
resulted from alleged mental incapacity; for although such evi- 
dence may not be entitlh:d to much weight upon the question of 
sanity, it is not for that reason incompetent. Jb. 
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. Upon trial of an issue devisavit vel non, opinions of witnesses, as 
held in Bost v. Bost, ante 477, are competent evidence in ascer- 
taining the degree of meutal capacity of the testator. Horah v. 
Knot, 483. 


. Where the will was made under alleged fraudulent Influences 
practiced by those in confidential relations to the testator, it was 
held that the inference of fraud, unless rebutted, should be 
drawn by the jury from the evidence, and is not a conclusion 
of the law. Jb. 


. Testator died in 1865, having previously made a will, in which 
he directs a certain pecuniary legacy to be paid out of money 
arising from the sale of slaves, and appropriates certain land 
and the proceeds into which it is to be converted to be equally 
divided between other lezatees; Held that the iand is not charge- 
able with the loss of the legacy caused by the emancipation of 
the slaves, Hill v. Tums, 492. 


WITNESS: 
1. The eases of Morgan v. Bunting and Lockhart vy. Bell, 86 N. C., 
66 and 443, in reference to competency of witness under section 
343 of the Code, approved. McKee v. Lineberger, 181 (182). 


2. A witness is incompetent under section 343 of Code to prove the 
declarations of one deceased in reference to the deed involved in 
an cjectment suit, a party to which having contracted to sell the 
land to the witness, Love’s Erecutor’s vy. Harbin, 249. 


3. A defendant administrator is incompetent under section 343 of 
the Code to testify in reference to a land transaction between the 
intestate and himself, in a suit against him by creditors of the 
estate to subject the land, which is alleged to have been fraudu- 
lently conveyed by the intestate to the defendant. Grier v. 
Cagle, 377. 








